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CONFLICTING RIGHTS OF TELEPHONE LINES AND 
SINGLE TROLLEY ELECTRIC RAILWAYS IN 
THE HIGHWAYS. 


HE electric lines which are ordinarily found in the highways 
may be divided into three classes : — 

1. Wires for the transmission of intelligence by electricity, 

including telegraphs, telephones, fire alarms, police signals, and a 


few others of similar use. These wires transmit an electric cur- - 
rent of very slight potential, and are wholly harmless. 

2. Wires for the transmission of electric power for the operation 
of electric railways. These wires are the overhead trolley wires, 
and transmit a current of about 500 volts, and are considered 
harmless to human beings so far as permanent ill effects from 
shocks are concerned, except in case of very weak or nervous 
people. The current is strong enough, however, to give a serious 
temporary shock to human beings, and is often fatal to horses. 

3. Wires for the transmission of electric light, heat, and power 
for mechanical purposes. These wires transmit currents of very 
high potential, which in case of the direct electric light current 
is generally in the neighborhood of 2,500 to 3,000 volts, and in 
case of alternating currents is of much greater destructive force. 
The electric light current is fatal to human life if taken in its full 
strength. 

There are occasional conflicts between all these various kinds 
of wires as to the occupation of the highways, for the stronger 


current of one kind will, under circumstances of proximity, affect 
65 
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the operation of the weaker current, but the chief conflict is that 
which has arisen between the telephone lines and the single trolley 
electric railway, and this article will be limited to the investiga- 
tion of the respective rights of these two classes of lines in the 
highways. 

The main features of the construction of telephone lines and 
electric railway lines are now familiar to every one, but there is 
one point which may not be wholly understood, and which is im- 
portant in the following discussion. The telephone line in its 
original form of construction—and the same form is in use at the 
present time in many places—does not contain a complete metallic 
circuit, by which the current can start from the speaking tele- 
phone or transmitter, travel to the hearing telephone or receiver, 
and then return to the speaking telephone, but the wire, after 
reaching the hearing telephone, is led to some adjacent gas or 
water pipe in the building, or other convenient conductor, over 
which the current can pass into the ground. It is evident that 
this connection with the ground through the gas pipe or other 
conductor forms an economical mode of construction, but it has 
an objection,—that it furnishes a suitable means for a stronger 
electric current to travel up the conductor into the hearing tele- 
phone, just as it does for the telephone current to travel down 
the conductor into the earth. Hence comes the difficulty with 
the electric railways, for the electric railway, built according to the 
single trolley system, uses in a similar way the ground for the 
return current; that is, the dynamo at the power station generates 
the electric current which flows out over the trolley wire, thence 
into the trolley on the car, and by a wire in the trolley pole down 
through the controllers into the motor in the car, and thence by 
the car axle and wheels and rails into the ground. 

The injury which the electric railway current does to the use of 
telephones is of two kinds: — 

1. Conduction, as it is technically called, or leakage. The com- 
paratively strong current of the trolley car, after escaping into the 
ground, finds an easy path along the gas or water pipes in the 
street, and into private premises, until it reaches the point at which 
the telephone wire is attached, thence up the wire into the tele- 
phone and through it, to the central exchange. This passage of 
the railway current into the telephones produces buzzing and crack- 
ing noises in the telephones, confuses the sound of the voices, and 
renders the conversation unintelligible. It also rings the call bells 
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and causes the annunciators in the exchange to fall when no call 
had been made, and does other mischief. 

2. Induction. This is a more obscure and difficult phenomenon, 
but it appears that when the wires of a telephone are near the 
trolley wire and parallel to it the strong current of the trolley, 
varying in its strength as the cars are started or stopped, or from 
other causes, zzduces a current on the telephone wires which varies 
as the trolley current does, and thus interferes with the telephone 
current and causes confusing noises in the telephone. 

As soon as the electric railway was introduced into the streets, 
it became evident that the effect of these two kinds of inter- 
ference was wholly to destroy the usefulness of the telephone. 
Customers would not continue to use telephones when their ears 
were greeted with a pandemonium of strange noises, amid which 
the words of their interlocutor were unintelligible or very con- 
fused. There were three more or less efficient modes of remedying 
the trouble: — 

1. The use of the double trolley system on the railway, that is, 
having two trolley wires over the track and two trolley poles on 
every car, so that the current would pass from one wire and trolley 
into the car motor, and then return to the other wire, and so back 
to the generator. By this system, the railway current is not dis- 
charged into the ground at all. 

2. The use of an all-metallic circuit for the telephone lines, so 
that there should be no chance for the railway current to get at 
the telephone lines. 

3. The McCluer device, so called, which is in effect a single 
return wire for several telephone lines. This device is cheaper 
than a metallic circuit for every line, and may be so arranged as to 
obviate to a great degree both kinds of disturbance. 

The question before the companies was, therefore, which com- 
pany must make the change. Had the telephone company the 
right to compel the electric railway to adopt the double trolley 
system on penalty of ceasing operations? Had the electric rail- 
way company the right to compel the telephone company to 
adopt the all-metallic circuit, or McCluer device, on the same 
penalty ? 

Almost immediately upon the installation of the earliest electric 
railways followed the first suit brought by the telephone com- 
panies to restrain the electric railways from using the highways. 
In January, 1889, a case was decided on this point in the Court of 
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Common Pleas for Summit County, Ohio,’ and in June of that 
year a case in the Chancery Court of Chattanooga, Tenn.,? brought 
- up the same question. These cases, however, were merely skir- 
mishes. The first great action was begun at Albany, N. Y., in 
the fall of the same year, and was the case of Hudson River Tele- 
phone Co. v. Watervliet Turnpike & Railway Co. In November 
of this year, the telephone company succeeded in getting a tempo- 
rary injunction against the operation of the electric road until the 
case could be heard on its merits. The court (Mayham, J.), in 
granting this injunction, expressly declined to go into the merits 
further than to hold that it was a fitting case for a temporary 
injunction under the New York Code for reasons of only local 
importance. The court, however, in ordering the injunction, re- 
quired the telephone company to give bonds in the sum of 
$10,000 to protect the defendant in case it succeeded at the final 
hearing of the case. The care of the court to make clear that the 
granting of the temporary injunction was in no sense a determin- 
ing of even the prima facie merits of the case, is shown by its 
language: “In reaching a conclusion that a temporary injunction 
should be granted on this motion, I have intentionally avoided 
any discussion or determination of the somewhat new but very 
important questions involved in this action, which should have a 
careful trial upon their merits, and a speedy determination.” 3 

This decision was followed by an appeal to the General Term of 
the same court by the railway company. The appeal was de- 
cided in the February term, 1890,‘ and the merits of the case were 
considered, the court taking the view that both parties were law- 
fully in the streets, and that, as the telephone had a prior fran- 
chise from the authorities, this franchise should be protected; but 
as the difficulty might be obviated by a metallic circuit for the 
telephone, such a circuit must be built so that both parties could 
use the street, and the railway company must pay the cost of con- 
structing the metallic circuit because it made the metallic circuit 
necessary. In the Court of Appeals, to which this branch of the 
case was next taken, the temporary injunction was continued 
solely on the ground that the granting of it was in the discretion 





1 Central Union Telephone Co. v. Sprague Electric Railway & Motor Co. et al., 2 
Am. El. Cas. 307. 

2 East Tennessee Telephone Co. v, Chattanooga Electric Street Railway Co., 2 Am. 
EI. Cas. 323. 


8 Pamphlet Opinion of Mayham, J., p. 8. * 56 Hun, 67. 
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of the court of original jurisdiction, and such discretion could only 
be reviewed by the General Term. The Court of Appeals, how- 
ever, gave an intimation of its opinion on the merits as follows: 
“We have examined with care the questions involved in this case, 
and we are compelled to say that we entertain very grave doubts 
whether, upon the facts stated in the complaint and affidavits, any 
cause of action exists in favor of the plaintiff, and whether the 
plaintiff has any remedy for the injury of which it complains, 
except through a readjustment of its methods to meet the new 
conditions created by the use of electricity by the defendant, under 
the system it has adopted.”! The court, however, gave no intima- 
tion of the reason for this view. 

In the mean time the trial of the case on its merits was being 
rapidly pushed forward. It went first to a referee to take evidence 
and find the facts. Numerous experts were examined before him 
by both parties, with the usual result of conflicting expert testi- 
mony in mixing up the case almost beyond comprehension. The 
referee then proceeded to make a decision which- was somewhat 
unintelligible (Nov. 21, 1890), finding all the material facts in 
favor of the telephone company; as, for instance, that it would cost 
much less to change the railway equipment from the single trolley 
to the double trolley system than it would to change the telephone 
to an all-metallic circuit, and also that the double trolley system 
was quite practicable, and yet holding that on the pleadings and 
the proof the telephone company had not established a cause of 
action. Why it had not, the referee also left in profound mystery, 
and on appeal to the General Term of the Supreme Court that 
court promptly reversed the judgment, discharged the referee, and 
ordered a new trial. 

The leading idea of the General Term in taking this action was 
the maxim, Sze utere tuo ut alienum non ledas. The court says, 
“The saund and just elementary priyciple still prevails, that a party 
must so use his own property as not to injure his neighbor.” 2 

Meanwhile street railways all over the United States were being 
equipped with the single trolley electric system, and it became 
evident that, whatever the courts might decide, the railway had 
come to stay and was a great public benefit. It was not long, 
as time is measured in lawsuits, before the Court of Appeals 
(Oct., 1892) gave a final and authoritative statement of the law 





. 1 121 N. Y. 405, June 3, 1890. 2 61 Hun, 152, Sept., 1891. 
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on the subject as applied in New York,! in favor of the railway 
company. The principle of the decision we will discuss later. 

While this case was going through its successive stages in New 
York, the telephone and electric railway were waging war at other 
points along the line from New York to Utah. In Cincinnati a 
lively fight was carried on in the case of City & Suburban Tele- 
graph Association v. Cincinnati Inclined Plane Railway Co.2 The 
Superior Court upheld the telephone company, but the Supreme 
Court reversed this decision on the same ground which the New 
York Court of Appeals adopted. In the United States Circuit 
Court for the Middle District of Tennessee, a similar fight oc- 
curred,® and the electric railway came out victorious. In Louis- 
ville, Ky., the same point was brought up in June, 1890.4 Even 
in Utah, the telephone company tried to occupy the field.’ 

In England the fight broke out in the case of National Tele- 
phone Co. v. Baker,® somewhat after the tide of war had subsided 
in the United States. Mr. William Sebastian Graff Baker, the 
defendant, was a contractor who had been employed by the makers 
of electric railway apparatus in the United States for the purpose 
of introducing the apparatus in England, and he succeeded in get- 
ting the requisite authority from Parliament, and in equipping a 
tramway for the corporation of Leeds. By his contract with Leeds 
he was bound to operate the tramway for a trial period, and it was 
during this period that the telephone company brought suit against 
him for causing a nuisance to their lines by the operation of his 
tramway. The court decided in favor of the tramway for reasons 
which we will examine later. 

We have thus seen that the war between the telephone com- 
panies and the electric railway companies for the right to occupy 
the highways with their lines began in the United States about 
the fall of 1889, and was continued with great energy until the fall 
of 1892, with results generally favorable to the railways. And the 
single English case which has been decided on this point reached 





1 135 N. Y. 393. 

2 Superior Court, Feb. 12, 1890; Supreme Court, June, 1891, 48 Oh. St. 390. 

3 Cumberland Telephone & Telegraph Co. v. United Electric Railway Co., 42 Fed. 
Rep. 273, May, 1890. 

‘4 Louisville Bagging Mfg. Co. v. Central Passenger Railway Co., Louisville Law & 
Eq. Court, Pamphlet Opinion. 

5 Rocky Mountain Bell Telephone Co. v. Salt Lake Railway Co., 3d Jud. Dist. Utah 
Terr., Jan. 1890, Pamphlet Opinion. 

6 L. R. 1893, 2 Ch. 186, Feb. 4, 1893. 
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the same conclusion in 1893. Since that time only one case has 
been decided on this point in the United States.} 

Such is the outline of the history of the subject. Now let us 
examine the various arguments brought forward by the parties to 
support their claims. These arguments may be divided into two 
classes, first, those which assume that both companies have equal 
legal rights in the highways, and seek to find some equity which 
will turn the scale in favor of the party adducing the argument, 
and second, those which seek to show some paramount legal right 
in one company or the other. 

One of the earliest points which attracted the attention of coun- 
sel and courts was the comparative expense of making such change 
in either the trolley line or telephone line as would remedy the 
difficulty. Would it cost more to put an all-metallic circuit on the 
telephone, or a double trolley line on the railway? The answer to 
this question of fact evidently depends upon the circumstances of 
each case. The referee in Hudson River Telephone Co. v. Water- 
vliet Turnpike & Railway Co., found that in that case it would be 
less expensive to put in the double trolley system. In other cases 
the change to an all-metallic circuit for the telephone has been 
considered cheaper than to change a single trolley railway to a 
double trolley.2. The court in the case cited in the note treated 
the parties as having equal rights in the use of the streets for their 
lines, and said that, as the cheaper mode of obviating the difficulty 
was for the telephone to put in a return circuit, it would have to 
adopt that course. The variable test of expense, however, was 
felt to be a very imperfect means of solving the problem. In one 
case it was well said, “ It is immaterial on which party the expense 
of the change may fall more heavily. It is a question of legal 
right.” 8 

Another attempt to adjust the difficulty was based on priority of 
occupation of the streets. This claim the telephone companies 
asserted with great vigor. It of course assumes that both parties 





1 Cumberland Telegraph & Telephone Co. v. United Electric Railway Co., 29 S. W. 
Rep. 104. 

2 Cumberland Telephone & Telegraph Co. v. United Electric Railway Co., 42 Fed. 
Rep. 273. Opinion szzb fine. 

8 Cincinnati Inclined Plane Railway Co. v. City & Suburban Telephone Association, 
48 Oh. St. 390. 

4 See brief of Edwin A. Countryman and John A. Delehanty, in Hudson River Tele- 
phone Co. v. Watervliet Turnpike & Railway Co., 135 N. Y. 393: “‘ The plaintiff being 
first in possession is first in law and equity.” 
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have equal legal rights in the streets, and the argument is, in effect, 
that if the telephone, having a legal right to use the streets, does so, 
and later the railway, having also a legal right, attempts to use the 
streets, the prior occupation by the telephone company is a suffi- 
cient equity to compel the railway to adopt some system that does 
not interfere with the telephone. This is a strong argument on 
the equitable principle guz prior est tempore, potior est jure, and un- 
doubtedly would have. been decisive in the matter, as it has been 
held in cases between electric light lines and telephone lines, and 
between various electric light lines,! had it not been for the decisive 
principle which we shall consider later. 

This ground of priority was relied upon somewhat by the court 
in Hudson River Telephone Co. v. Watervliet Turnpike & Ry. Co., 
when the case came before the General Term of the Supreme 
Court on its merits.2 The court says, “ Again it is worthy of con- 
sideration that the plaintiff established its plant and prosecuted 
its business for some years before the use of electricity was known 
as a motive power for railroads,” and cites Pomeroy on Equitable 
Jurisprudence, § 114, that as between parties having only equitable 
interests, if their equities are in all respects exactly equal, priority 
of time will give the better equity. The Court of Appeals, how- 
ever, did not agree with this reasoning. 

Another argument which the telephone companies have brought 
against the electric railway is the danger of accidents caused by it, 
and its tendency to frighten horses. This argument belongs more 
accurately to the question whether the electric railway is a proper 
mode of using the streets for public travel. It is enough to say 
here that the argument lacks a sufficient foundation in fact to give 
it much weight? 

The last of the arguments in favor of the telephone line, based 
on an equality of rights of both parties in the streets, is that the 
railway company is bound so to use its property that its neighbor, 
the telephone, shall not be injured by the use. The maxim Sic 





1 Western Union Telegraph Co. v. Guernsey & Scudder Electric Light Co., 46 Mo. 
App. 120; Nebraska Telephone Co. v. York Gas & Electric Light Co., 27 Neb. 284; 
Paris Electric Light & Railway Co. v. Southwestern Telegraph & Telephone Co., 27 
S. W. Rep. 902; Bell Telephone Co. z. Belleville Electric Light Co., 12 Ont. Rep. 571; 
Rutland Electric Light Co. v. Marble City Electric Light Co., 65 Vt. 337; Croswell on 
Electricity, §§ 223-225. 

2 61 Hun, 157. 

8 Hudson River Telephone Co. v. Watervliet Turnpike & Railway Co., 135 N. Y. 
403; Louisville Bagging Mfg. Co. v. Central Passenger Railway Co., 23. S.W. Rep. 592. 
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utere tuo ut alienum non ledas is invoked by the telephone com- 
panies as decisive of the case. Its argument is that it is legally 
and peaceably in the possession and operation of its plant in the 
highway under grants from the proper authorities, when the rail- 
way company establishes its lines in the streets and discharges its 
electric current into the earth in such quantities and of such volt- 
age as to create a nuisance to the operation of the telephone line. 
This argument was considered in the English case above referred 
tol at some length. The court (Kekewich, J.) says: — 


‘¢T cannot see my way to hold that a man who has created, or, if that 
be inaccurate, has called into special existence an electric current for his 
own purposes, and who discharges it into the earth beyond his control, is 
not as responsible for damages which that current does to his neighbor as 
he would have been if instead he had discharged a stream of water. The 
electric current may be more erratic than water, and it may be more 
difficult to calculate or to control its direction or force, but when it is 
once established that the particular current is the creation of or owes its 
special existence to the defendant, and is discharged by him, I hold that 
if it finds its way on to a neighbor’s land and there damages the neighbor, 
the latter has a cause of action.” 


The court then proceeds to consider what may be said in avoid- 
ance of the legal liability above stated, and says: — 


“First, they say that the plaintiff [telephone company] might, by an 
alteration of their system, that is, by the adoption of what is known as the 
metallic return, prevent the disturbance complained of. . . . The first an- 
swer is, to my mind, without foundation. The man who complains of his 
land being thrown out of cultivation by the incursion of water escaping 
from his neighbor’s reservoir must not be told that he has no right of 
action because if he had interposed a wall, or otherwise taken care to pro- 
tect himself, the water would not have reached his land. He is using the 
land in a natural way, and is not bound to take extraordinary precautions, 
and is entitled to rely on his neighbor also using his land in a natural 
way, or, if he uses it otherwise, taking extraordinary precautions to pre- 
vent damage to others therefrom. There is no doubt a body of evidence 
to show that a system different from that adopted by the plaintiff has 
been adopted elsewhere with advantage, and may probably prove to be 
the most convenient, though more expensive for them, but the evidence 
also proves that their present system has been largely adopted and is 
approved by many competent to form an opinion. It has also the merits 
of economy. They are carrying on their business lawfully, and in the 





1 National Telephone Co. v. Baker, L. R. 1893, 2 Ch. 186. 
66 








502 HARVARD LAW REVIEW. 


mode which they deem best, and I cannot oblige them to change their 
system because they might thereby probably enable the defendants to 
conduct their business without the mischievous consequences now ensu- 
ing. ‘True it is that the analogy introduced above fails to this extent, 
that the plaintiffs are using the land for an extraordinary purpose, but 
admittedly it is a lawful purpose, and though under an obligation to obviate 
mischief from their own operation, they are under none, in my judgment, to 
protect themselves from the defendants or others. The outflow from one 
reservoir might easily destroy another, but so far as I am aware there is no 
principle or authority in English law for rejecting a claim for damages by 
the owner of the latter, on the ground that his user, as well as that of the 
neighboring owner, was extraordinary.” 


The court then decides the case in favor of the electric railway 
on another ground. i. e. statutory authority from Parliament. 

I have quoted fully from the foregoing opinion, because I think 
it expresses the strong argument of the telephone company on this 
point very clearly. It is difficult to frame any answer to it, sup- 
posing the two parties to be on equal terms in the highways. The 
case in this aspect is very analogous in principle to a case decided 
in England in 1889,! where the facts were that the plaintiff had a 
wine cellar in the rear of his house, separated from the back of a 
hotel kept by the defendants by a party wall only. The defendants 
put up a stove for cooking in the rear of their hotel, and the heat 
coming through the wall destroyed the usefulness of the plaintiff’s 
cellar for the storage of wine, and an injunction was granted 
against the defendants using their stove, the court placing its 
decision upon the ground that a man must not so use his property 
as to injure his neighbor. A similar principle has often been 
maintained in cases where smoke or gases are discharged over 
neighboring land and into neighboring houses, causing a nuisance.” 
This argument, however, loses its importance in the United States 
from the fact that there is, as we shall see later, a decisive princi- 
ple which overrules all the arguments in favor of the telephone 
companies. 

Coming now to the second class of arguments, i. e. those in 
which one party or the other claims a paramount right in the high- 
ways, we find first an argument put forward by the telephone com- 





1 Reinhardt v. Mentasti, L. R. 42 Ch. Div. 685. 
2 McClung v. North Bend Coal & Coke Co., 9 Oh. Cir. Ct. Rep. 259; Kirchgraber 


v. Lloyd, 59 Mo. App. 59; Frost v. Berkley Phosphate Co., 20 S. E. Rep. 280; 
Peacock v. Spitzelberger, 29 S. W. Rep. 877. 
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panies that they have received from the municipal authorities grants 
of the right to set their poles and string their wires in the high- 
ways, and that this franchise cannot be impaired by a later grant 
to the electric railway company. This claim, which seems strong 
at first glance, in reality contains the principle which has subverted 
the whole telephone case. The claim was strongly asserted by 
the telephone company in the case of City & Suburban Telegraph 
Association v. Cincinnati Inclined Plane Railway Co., and the case 
was in fact decided by the Superior Court in favor of the telephone 
company on this ground. The court says: — 


“To this the plaintiff replies that by virtue of its grant, it acquired, | 
before the defendant had a right to use electricity as a motive power, a 
vested interest inthe telephone system as it now operates it, with a 
grounded circuit, and that not even the Legislature of the State could 
take away from it or injure this franchise on the faith of which it has 
expended so much labor and capital.”? 


And the Superior Court adopted this claim, with the modification: 
that the Legislature might take away the telephone company’s 
franchise, but would not be presumed to intend to do so, and that, 
as its grant to the electric railway of a right to use electricity as a 
motive power would be satisfied if the double trolley system were 
used, which would not interfere with the telephones, this mode of 
use must be presumed to be intended by the Legislature. This 
view, however, was not upheld by the Supreme Court of that State 
on appeal in the same case? 

This brings us at last to the important principle upon which two 
courts of last resort in two most influential States, New York and 
Ohio, have rested their decisions in favor of the electric railway, 
and which is in reality decisive in the United States against the 
claims of the telephone company, viz. that the primary use of the 
highways is for public travel, and that any other use must be 
subordinate to this, and consequently a person or company using 
the highways for such subordinate use cannot complain if some 
novel mode of public travel interferes with his or its user of the 
highways. This important principle is followed by the corollary 
that the telegraph and telephone, not being forms of public travel, 
if they make use of the highways for their lines, must do so in 





1 Pamphlet Opinion of Hon. W. H. Taft, Feb. 12, 1890. 


2 Cincinnati Inclined Plane Railway Co. v. City & Suburban Telegraph Association, 
48 Oh. St. 390. 
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subordination to the use of the highways for travel by the public. 
This principle, as stated in the important case of Hudson River 
Telephone Co. v. Watervliet Turnpike & Railway Co.,! is as 
follows : — 


“The primary and dominant purpose of a street is for public passage, 
and any appropriation of it by legislative sanction to other objects must 
be deemed to be in subordination to this use unless a contrary intent is 
clearly expressed. ‘The inconvenience and loss which others may suffer 
from the adoption of a form of locomotion authorized by law, which is 
carefully and skilfully employed, and which does not destroy or impair 
the usefulness of the street as a public way, is not sufficient cause for a 
recovery, unless there is some statute which makes it actionable.” 


The same principle is well expressed in the Ohio case: — 


“The dominant purpose for which streets in a municipality are dedi- 
cated and opened is to facilitate public travel and transportation, and in 
that view new and improved modes of conveyance by street railways are 
by law authorized to be constructed, and a franchise granted to a tele- 
phone company of constructing and operating its lines along and upon 
such streets is subordinate to the rights of the public in the streets for 
the purpose of travel and transportation.” ? 


This leading principle, that the streets are primarily for public 
travel, is an extremely important one, and it must be regarded as 
very fortunate that the courts have protected it so thoroughly in 
these cases. The same principle has also been well asserted in 
another direction, when the courts have pronounced that the right 
of public travel along the highways is paramount even to the 
crossing of the highways by steam railroads. Of course, for 
reasons of public advantage, steam railroads are by statute ex- 
pressly given the right to lay their tracks across the highways, and 
from the necessity of the case steam trains have the right of way 
at such crossing, as against travel on the highway; but with these 
exceptions the paramount right of the public to travel over the 
highways remains, and therefore, when the question arises as to 
the right of an electric railway to lay its tracks across the steam 
railroad tracks on the highways, in the absence of express statutory 
restrictions, the electric railway may cross with its tracks, and its 





1 135 N. Y. 393. 
2 Cincinnati Inclined Plane Railway Co. v. City & Suburban Telegraph Associa- 
tion, 48 Oh. St. 390. 
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overhead wires, provided they are so constructed as not to inter- 
fere with the operation of the steam railroad, and it may do this 
without the permission of the steam railroad and against its wish, 
because it does so as an authorized form of travel upon the 
highways.! 

As the right of public travel is thus paramount upon the high- 
ways, it follows that the telephone and telegraph lines take their 
permission from the legislature or municipal authorities subject to 
this right of travel. This condition will be implied if it is not 
expressed,” but it is generally expressed in the statutes which give 
the telephone and telegraph companies the right to use the streets 
for their lines.® 

This being the case, the whole problem of the relation of the 
telephone lines to the electric railway on the highways is solved 
at once. To use the language of the court in the final decision 
on the merits of Hudson River Telephone Co. v. Watervliet Turn- 
pike & Railway Co.,t — 


“There is no question of prior equities involved. It is a matter of 
strict legal right. Neither priority of grant nor priority of occupation can 
avail either party. The plaintiff [the telephone company] has a fran- 
chise which is entitled to protection, but the prime difficulty it encounters 
grows out of its subordinate character. It has been given and accepted 
upon the express condition that it shall not obstruct or interfere with. the 
enjoyment by the defendant of its franchises.” © 


The telephone companies seem to have acquiesced in the subor- 
dinate position on the highways assigned to them by the courts in 
the foregoing decisions, and have very generally protected their 
instruments by all-metallic circuits in places where there was 
likely to be interference. with the current of electric railways. 
This change in construction of the telephone plant has resulted in 
improved service to the telephone customers so that the introduc- 
tion of the electric railway may be said to be indirectly a benefit to 
the users of telephones as well as a direct benefit to the passengers 
on the railways. 





1 West Jersey Railroad Co. v. Camden, G. & W. Railway Co., 29 Atl. Rep. 423. 

2 Hudson River Telephone Co. v. Watervliet Turnpike & Railway Co., supra. 

8 See statutes collected in § 61 of Croswell on Electricity. 

# 135 N. Y. 303. 

5 To the same effect is Cincinnati Inclined Plane Railway Co. v. City & Suburban 
Telegraph Association, 48 Oh. St. 390. 
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A new phase of the case, however, has recently cropped out, 
which may be the cause of further litigation, although it is not yet 
in the courts. It has been shown by experts that the effect of 
the discharge of the electric railway current into the ground near 
iron pipes such as are used for carrying the underground wires of 
the various electric companies, as well as water pipes, gas pipes, 
steam heating pipes, and similar conduits, is to produce electrolysis 
of the metal, accompanied in case of electric conduits by detriment 
to the insulating and protecting material. Whether this damage 
will result in an attempt to compel the electric railways to change 
their method of construction, and if so what the decision of the 
courts will be upon the rights of the parties, it is yet too early to 
predict. It is, however, safe to say that the courts will adequately 
protect the fundamental principle so important to the community, 
and so well defended in the cases cited above, that the primary use 
of public highways is for public travel. 

Simon G. Croswell. 
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OF THE NATURE OF AGENCY. 


HAT the sphere of personality is not to be limited in even 

our usual and less accurate conceptions to the sphere of 
physical presence is becoming more and more evident with each 
day’s advance in the arts of civilization. We now employ so many 
mechanisms, and they enable us to put forth our energies over such 
enormous distances, that we have almost ceased to be astonished at 
our powers. We regard these instruments as being, what in very 
truth they are, a mere lengthening of our limbs, extensions of the 
organic self, and this conception, accurate in the domain of daily 
common sense, is not less accurate in the domain of legal thought.! 
It is similarly true that such self-extension is by no means con- 
fined to inorganic means. Men may and do act through other 
men in accomplishing results, which, when accomplished, are their 
acts, to be attributed to them rather than to their instrumentalities. 
What is meant when it is said that one person acts through 
another? The essential matter, I believe, will be found to be 
this: that the one conceives a purpose which he intrusts to the 





1 It has been held that even the definition of the merely physical person must in- 
clude more than the body and the limbs. Marentille v. Oliver, 1 Penn. (N. J.) 379 
(1808) ; s. c. Ames’s Cases on Torts, 27. “An injury to the clothes on one’s back is a 
trespass to the person, Regina v. Day, 1 Cox, C. C. 207. So is the removal of an 
ulster from the plaintiff, Geraty v. Stern, 30 Hun, 426; or striking a cane in the plain- 
tiff’s hand, Respublica v. De Longchamps, 1 Dall. 111; or cutting a rope connecting 
the plaintiff with his slave, State v. Davis, 1 Hill, S. Ca. 46.” Ames’s Cases on Torts, 
27,n. 3. In Marentille v. Oliver it was held to be a battery to the person to strike a 
horse in the shafts of a carriage in which the plaintiff was riding. This case probably 
goes to the utmost verge of the law, but it would seem to be correct. The newly in- 
vented telautograph, by which a signature may, by an electric device, be duplicated at 
a distance in the very act of writing, illustrates the same extension of the personality. 
If by means of the telautograph I should write my name in Boston while actually 
seated in New York, the signature is as much made in Boston as if I should use a pen 
two hundred miles in length. But see, however, State v. Hall, 114 N. C. 909 (1894). 
In that case the defendant was indicted in North Carolina for murder. The murder 
was committed by shooting the deceased across the boundary line between North Caro- 
lina and Tennessee. So far as the case holds that the murder was committed in Ten- 
nessee and not in North Carolina, it would seem to be erroneous. The act is clearly 
a continuing act, beginning in one place and completed in another, and cannot be said 
to have been committed in either place alone. It would seem to have been the part 


of justice to hold that the defendant had rendered himself amenable to the jurisdiction 
of both States. 
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other to accomplish. In the majority of acts, the intent and the 
efficient energy unite in the same individual; but there is no 
insuperable obstacle to their separation. In fact, as civilization 
becomes more intricate, this sort of separation becomes more fre- 
quent; and as individual needs become more complex and less 
easy of satisfaction by the individual himself, action through others 
becomes more and more necessary, and the forms of such action 
become more and more complicated. 

The possibility of the existence of such relations between man 
and man is due to the possibility of communication, the means 
whereby men make known to each other their various thoughts. 
Whatever be the form which the relations resulting from such a 
separation of the preconceived idea from the subsequent act may 
take, it depends upon this communication of ideas. The thinker, 
after conceiving his purpose, must state it, and the actor must 
accept that purpose so stated as an end to be accomplished before 
he can act at all. The thought so expressed on the one hand, and 
so agreed to be followed on the other, is the very determining ele- 
ment of the relation. Indeed, the relation zs exactly what this 
mutual understanding is, neither more nor less. In the ethical 
and juridical handling of it, the mutual understanding must there- 
fore be constantly regarded and as constantly held to be the norm 
of construction. 

One source of difficulty in practically dealing with this mutual 
understanding is due to the presence in it, oftentimes, of certain 
vague and undetermined quantities of custom. Usual exigencies 
call into being usual means for their satisfaction. The needs of 
commerce, for example, are the occasion for numerous forms 
of credit capable of transmission from hand to hand and place to 
place. These and the like involve within broad limits substan- 
tially identical relations. Thousands of dealings are had in which 
the only observable differences are those of names, dates, and 
amounts. Thus a certain routine character attaches to them, and 
they fall into well defined classes. Men assume, without overt 
expression and often without even mental advertence to the point, 
that these usual elements enter into their dealings, and transac- 
tions of such a character must be interpreted with reference to 
them. 

The nature of the question involved in their construction, how- 
ever, is not thereby changed. To determine the nature of a given 
relation of this character, we ‘first ask, What was the mutual 
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understanding of the parties? If we find present these elements 
of custom, we may ask further, With reference to what custom did 
the parties deal? which is the same thing as to ask, What custom 
did they incorporate into their understanding? Obviously, the 
last question is precisely identical with the first. 

Questions of the understanding of two parties are typical ques- 
tions of fact, and are usually in our jurisprudence so treated, that 
is to say, they are usually left to the jury for determination. 
When, however, these elements of custom enter, they have been 
frequently arrogated by the court to its own province, and then 
these questions are called questions of law. The process by which 
this was effected is plainly visible. In the times of Mansfield and 
Holt, when the great expansion from the old feudal narrowness 
into our more modern conditions first began in Anglo-Saxon law, 
with new and difficult cases of custom, the court not infrequently 
called in the aid of men familiar with such transactions. Their 
statements were accepted by the court; they were mentioned in 
judicial opinions, or included in reporters’ statements of fact, and, 
thereby passing into the books, became precedents, and are now 
familiar learning. 

In all such cases, however, the imperative obligation of following 
the intention of the parties still obtains, and he who would do 
justice must recognize that what is called a rule of law is in such 
cases but a canon of construction. With this in mind, I propose 
to examine certain simple and typical cases which present the 
separation of which I have spoken, and which are not infrequently 
the subject of much confusion. 

1. Suppose that I convey to A certain property which I direct him 
thereafter to hold to certain uses prescribed by me. 

Here we find the separation of the plan from the execution of 
it. I have conceived certain purposes which, for various reasons, 
A undertakes to execute. The effective accomplishment of them 
is dependent upon the communication established between us. 





1 For example, the English court frequently consulted with the merchants of Lon- 
don with reference to the custom of merchants, then first obtaining judicial recogni- 
tion. In Buller v. Crips, 6 Mod. 29 (1704), which was the famous case in which Chief 
Justice Holt undertook to decide that promissory notes were not negotiable instru- 
ments, the reporter states that “at another day, Holt, C. J., declared that he desired to 
speak with two of the most famous merchants in London, to be informed of the mighty 
ill consequences that it was pretended would ensue by obstructing this course.” In 
that case, indeed, the Chief Justice declined to follow their opinion and was in conse- 
quence overruled by St. 3 & 4 Anne, c. 9, §§ 1-3 (1704). 


67 , 
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B’s duty to me and my correlative right against him are exactly 
defined by my instructions as made known to him by me. As so 
expressed, these are to hold the property ostensibly as owner, that 
is, by a legal title during the continuance of the relation, subject 
however to certain obligations to me as to management. It isa 
necessarily involved condition of these instructions that the prop- 
erty so held shall be preserved as a distinct and permanent fund. 

2. Suppose I deposit moneys in the bank, and direct the bank to 
disburse them upon my order. 

Again we find a purpose of one to be accomplished by the act 
of another, and again we find the relation determined by the in- 
structions that are given by me to the bank. This cases differs 
from the previous one in that, while the bank becomes the owner 
of the moneys deposited with it, it is under no obligation to pre- 
serve them as a specific fund. After it receives the moneys, it 
owes to its depositor an equivalent sum, and its obligation is to 
discharge that debt by payment to such persons at such times as 
the depositor by written order directs. 

3. Suppose I direct A to build mea house, for which, when com- 
pleted, Iam to pay him a stipulated sum. 

For a third time we have the original notion conceived by one 
mind, and the execution of it left to another; but there are ele- 
ments obviously distinguishing this case from the two last sup- 
posed. Of these the chief is that I am an obligor as well as A. 
My obligation, which is to pay the stipulated price, is however 
contingent upon two things; (1) the completion of the work, and 
(2) its conformity to the instructions contained in the agreement. 
This makes me substantially a purchaser, and that which I pur- 
chase is completed work. 

4. Suppose I direct A to take charge of my horse, for which I agree 
to pay a stipulated sum. 

Again I am the creator of a purpose which I intrust to another 
to execute. And again the duty which A assumes to me is de- 
fined by the instructions which I give him. There is also a recip- 
rocal obligation on my part; but it is conditioned, not upon the 
satisfactory character of the work done, as in the last case, but 
upon the continuance of the labor; that is to say, so long as A 
remains in my employ, I am in duty bound to pay the stipulated 
price, commonly called wages. If I would relieve myself from my 
obligation, I must terminate the relation. In other words, I ama 
purchaser, but that which I purchase is A’s service, as opposed to 
his completed labor. 
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5. Suppose I direct A to execute in my name a deed conveying to 
B certain lands which I own. 

The now familiar elements of the purpose of one and the execu- 
tion of it by another reappear, together with the determination of 
the relation between us by the communication of my purpose. As 
in the last case, what I receive from A is his service; but there is 
a new factor here, due to the presence of B. Before B accepts 
such a deed as and for my deed, he is entitled to be certified of the 
right of A to act in my stead. The relation supposed between A 
and myself, in other words, must be communicated to B, and 
until so communicated A cannot effect my purpose. The rela- 
tion between A and myself is not completely established between 
us two alone, and is not therefore completely intelligible without 
the recognition of B’s part in it. 

These five cases which have just been considered illustrate cer- 
tain forms of joint action which are very common, and of which 
many have been gathered under separate titles in the law. In 
stating them the facts have been reduced to the simplest and 
barest form, in order to bring out the elements common to the 
largest number of specific instances; and in analyzing them the 
common elements of the intention have been stated as briefly as 
possible. 

The first illustration will be readily recognized as typical of the 
relation classified in the books under the title of trustee and cestud 
que trust, while the fourth and fifth are classified under the titles 
of master and servant and of principal and agent, respectively. 
These terms, however, are often misused in the sense that they 
have been applied to relations of very varying legal import. Thus, 
A in the first illustration has been called an agent, and in the 
fifth is very frequently called a trustee! The second and third illus- 
trations have not received specific names; but they illustrate re- 
spectively the relation subsisting between a bank and its depositors, 
and between an owner and a contractor. In all of them it is to be 





1 In Rowé v. Rand, 111 Ind. 206 (1887), a trustee was called an agent. So directors 
of a corporation are frequently called trustees, their position being in fact much more 
analogous to, if not indeed identical with, that of an agent as I have used the term. 
Cook on Stockholders, 648, and cases there cited in n. 2. See also Wilcox & Gibbs 
Sewing Machine Company v. Ewing, 141 U. S. 627 (1891), where one who had ob- 
tained from the company an exclusive right to sell their machines within a certain 
territory was called an agent to sell, although he bought the machines outright from 
the company and then sold them, keeping the purchase price and pocketing the profit 
or loss himself. 
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remembered that the classification is based upon a classification of 
intentions, and is therefore not an organic division, such as that 
into genera and species, but is rather a mechanical division, such 
as would be that of books classified according to the number of 
their pages. 

It is of course immaterial what vocable we use to mark these 
differing relations. It is material, however, that, when once we 
have made a choice of words, we should thereafter confine the 
word chosen within the limits of accurate definition. Cases, for 
example, where there is a transfer of title and a preservation as 
an entirety of a fund should not be confounded with cases where 
these play no part. Let me now, therefore, for the sake of accu- 
rate discrimination, call attention in more detail to the differences 
between the last two cases. In the first of the two, that is, the 
fourth of the supposed cases, the relation between A and myself 
was dependent solely upon the communications which passed 
between us two. A became my servant just to the, extent to 
which I gave him directions. In the second of these, that is, in 
the fifth of the supposed cases, we find that A’s agency is inchoate 
and ineffectual until B has learned of the communications wherein 
I gave A the right to act in my behalf. It may happen that B is 
informed of only a part of these communications, nor is it neces- 
sary that he should know more of them than will suffice to satisfy 
him of A’s representative character. So much, however, he should 
know, or else he will refuse to deal with A, and will insist upon 
direct communication with me, or upon none at all. It follows, 
therefore, that the intended relation of A to me is not complete in 
fact, or intelligible in thought, until there are, first, instructions 
communicated by me to A, and, second, a statement of those 
instructions made to B. This second element at once distinguishes 
by a wide gap, the fifth case from the fourth. The latter, being a 
case where only two persons are necessarily included, is an in- 
stance of a bilateral relation, while the former, where three are 
necessary, is an instance of a trilateral relation.} 
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1 Professor Huffcut, in his book, the most recent treatise on agency, very nearly 
perceived the true nature of these relations. Thus he says: “ The fundamental dis- 
tinction between an agent and a servant lies in the nature of the act which each is 
authorized to perform. An agent represents the principal in the performance of an 
act resulting in a contractual obligation, or an obligation springing from contract 
relations. A servant represents the master in the performance of an act not resulting 
in contractual obligation.” Huffcut on Agency, § 4 (1895). 

In his subsequent illustrations in the same section, he distinctly shows that the 
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Professor Langdell, in a striking passage in his treatise on equity 
pleading, calls attention to a limitation upon the power of common 
law courts, as distinguished from courts of equity. He says: — 


“They cannot deal with a controversy to which there are more than 
two parties or two sets of parties. The contract of suretyship will serve 
as an illustration of this. To such a contract, in its simplest form, there 
are three parties, viz., the creditor, the principal debtor, and the surety ; 
and no two of them are united either in interest or obligation. No more 
than two of them, therefore, can be parties to any action at law. If there 
are several sureties the case is much worse; for though they may all be 
sued at law by the creditor, if their obligation be joint, yet, in any con- 
troversy with the debtor in which they are all interested, the law can 
afford no remedy; for only one of them can be a party to an action by 
or against the debtor. In other words, a court of law can only entertain 
a controversy between the debtor and one surety. So, if a controversy 
arises between the several sureties, a court of law is equally powerless, 
as it can only entertain a controversy between two of them.” * 


This limitation upon the power of common law courts has 
unfortunately delayed a proper recognition of the complex char- 
acter of many relations which have come before them for determi- 
nation. By reason of the presence of only two parties, such 
relations have been treated as bilateral, and as capable of deter- 
mination without the presence of other ‘parties, when they have 
been in fact trilateral, or even multilateral. It is very frequently 
the case that such a method of treatment is practically possible 
and, for the sake of convenience, justifiable; but by neglecting the 
parties not before them the courts have been at times misled as to 
the true character of the relation with which they were dealing. 
The famous New York case of Lawrence v. Fox,? and the contro- 
versies which have raged over it, excellently illustrate the difficul- 





agency which he has in mind is one in which three persons are involved as parties, 
while it is otherwise in his mind with the relations of master and servant. He was 
misled, however, into a false classification on the basis of the difference between a 
contract and a tort. It will be readily seen that the source of his error was his failure 
to understand the relation between the principal and the third party, for all the illus- 
trations of agency which he gives involve three persons. Thus he says: “The law 
governing the one belongs, therefore, to that branch of the law of obligation having to 
do with contracts, or torts springing from contracts, as deceit. The law governing the 
other belongs to that branch of the law of obligation having to do with torts generally.” 
Jbid. His exception of the tort of deceit shows how close he was to the distinction 
between bilateral and trilateral relations. 
1 Langdell, Equity Pleading (2 ed.), § 41. 2 20 N. Y. 268 (1869). 
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ties of which I speak, and yet the matter is strikingly simple. For 
the purpose of making my point I shall risk a charge of digression 
in order to analyze that case. 

A gave money to B with instructions to pay it toC. In Law- 
rence v. Fox it was held that C could recover from B in an action 
on contract.? 

The decision was of course wrong. It assimilated the relation 
between B and C to the ordinary relation between parties to a 
simple agreement; whereas the fact was that B had made no 
promise Zo C, and had received no consideration from him. These 
are the two essential elements of a contract at common law, and 
both were Jacking. On the other hand, B, by accepting the money 
from A on the conditions prescribed, did create a valid obligation, 
consensual in its nature and running directly to C. The difficulty 
is to obtain recognition for it in the courts of common law. They 
have enforced similar consensual obligations which are not refer- 
able to any class of contracts in only two instances that I have 
been able to call to mind, and those two instances are cases of 
special actions on the custom of merchants, allowed in deference 
to an overwhelming commercial necessity. They are actions by 
the payee of a bill of exchange against the acceptor (an action by 
the payee of a check against the bank on which it is drawn would 
be substantially the same thing) and actions against an insurance 
company by the beneficiary of a policy of insurance other than the 
one who pays the premiums and takes out the insurance. Courts 
of equity, however, have had no difficulty in similar cases. Nothing 
is more common than a bill whereby the beneficiary of a trust, 
other than the original grantor, endeavors to enforce the trust 
obligation against the trustee. In these three cases there need be 
no promise made to the plaintiff or consideration received from 
him. What a court of equity can do, a court of law, so far as its 
limited remedial powers will permit, should have no difficulty in 
doing. It should allow an action by C against B for money had 
and received, not on the ground of unjust enrichment, but as the 
common law analogue of a bill against a trustee. 

The doubts and obscurities associated with all these cases would 
have been readily avoided, if their true character had been recog- 
nized. They are cases of trilateral relations, in which the obligor 





1 The point has since been made, that in the actual transaction A was indebted to 
C. Though that fact is used in New York to limit the scope of Lawrence v. Fox, it is 
not now material and I have consequently neglected it. 
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has assumed to one of the parties an obligation of which the 
essence is that he should be under an obligation to the other. In 
Lawrence v. Fox, for example, B, the obligor, made a promise to 
A, and thereby assumed a duty to A; but the essence of that 
duty was that he should also be under a duty to C. It follows that, 
when B refused to perform his promise, he violated two rights at 
once. A’s right should be enforced in any one of three ways, at 
his election: first, by a bill in equity to compel B to convey the 
fund to C, which is specific performance, or, as Professor Langdell 
somewhere more accurately calls it, specific reparation; second, 
by an action at law for damages for breach of contract, in which, 
however, the damages will be nominal; third, by an action for 
money had and received, in which event he would rescind the 
contract and recover the consideration paid, and this on the ground 
of unjust enrichment. C, on the other hand, should have either 
of two remedies, at his election: first, a bill in equity for specific 
reparation; second, an action for money had and received, which 
would be based, as I said before, not on the ground of unjust 
enrichment, but on the consensual obligation, and would be the 
legal counterpart of his bill in equity. It will be observed that he 
has no right, or rather power, of rescission. The rights in the case 
of a bill of exchange, or of an insurance policy, or of a trust, while 
differing in some details, are nevertheless open to the same general 
analysis. That these relations are really trilateral is shown by 
the fact that the obligation assumed by B cannot be released 
except with the consent of the third person. This is perhaps 
more evident in the case of a trust than in such a case as Law- 
rence v. Fox. 

In the case of agency, the trilateral character of the relation 
becomes even more important than in these last cases, because the 
much mooted question of what constitutes an agent’s authority 
will be found to turn on it. 

Whatever else we may say about an agent’s authority, it is at 
least coextensive with. his ability legally to bind his principal. 
Now, in the first place, it will hardly be disputed that whatever the 
principal tells the agent he may do, will, when done, be legally 
valid as the principal’s act. Judge Holmes, in an interesting 
article on agency, says that this is “ plain good sense,” introducing 
no new principle into the law and requiring no explanation In 





1 4 Harv. L. Rev. 346, 347. 
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the second place, it will not be disputed that whatever the princi- 
pal tells the zhzvd person his agent may do will, when done, be just 
as valid an act of the principal as the other. In this last case 
there may, or may not, be a technical estoppel; but the responsi- 
bility of the principal for his agent’s acts is, under these circum- 
stances, quite independent of that doctrine. It rests on precisely 
the same ground as that upon which is founded the doctrine of 
mutual assent in contracts generally. If an offeree says “ Yes” to 
an offer, he thereby creates a valid legal obligation, and that too 
without reference to any action by the offeror in reliance upon his 
assent. It is quite common to call an authority of this kind, based 
upon representations made by the principal, an “ apparent author- 
ity.” The phrase is unfortunate. It seems to imply some defect 
of legal validity, when in truth there is none, since the principal is 
quite as unable to avoid the consequences of acts authorized after 
this fashion as he is to avoid the consequences of acts authorized 
in any other. 

In every case of dealings with third persons through an agent 
these two elements will be found: the instructions to the agent, 
and the representations to the third person; and in hardly any 
case will these two be precisely identical.! It may sometimes suit 
the principal’s purpose to endow the agent with larger powers of 
action than are made known to the third person. Thus, for 
example, the principal, when he is a purchaser, will perhaps author- 
ize the agent to offer a higher price than he is willing to make 
known to the seller. On the other hand, it may sometimes be the 
case that the principal will inform the third person that the agent 
may do such and such things, which to the agent he says he may 
not do. Obviously in this case the principal must abide by his 
statements to the third person. 

An illustration of this difference between the instructions to the 





1 T use the words “ representations ” and “ instructions ” in their largest sense, which 
includes representation and instruction by conduct as well as by words. It is to be 
noted in the case of representations that they need not come to the third party directly 
from the principal. They may come indirectly through the agent. For example, the 
principal may never see the third person; but if he authorizes the agent to state the 
scope of the granted powers, he will be bound by such astatement. It not infrequently 
happens that a statement so authorized may imply a larger power than that contained 
in the immediate instructions to the agent, in which case the principal will be bound 
by the statement rather than by the instructions. The principal has in fact empowered 


his agent to do two things, — to do certain acts, and to make representations as to the 
authority conferred. 
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agent and the representations to third persons is presented in a 
series of cases in which the courts of New York have adopted 
a rule at variance with the rule of other leading jurisdictions of the 
common law. A typical case presenting this conflict is that of a 
shipping agent of a railroad who issues a bill of lading for goods 
that were not in fact received by the railroad, or of a transfer 
agent who issues a certificate of stock in a corporation upon a 
transfer of ownership without taking up the prior certificate, or of 
the cashier of a bank who certifies a check when there are no 


‘funds of the drawer in the bank’s possession. The third person 


in each of these cases is assumed to be an innocent purchaser for 
value. 

In these cases the appointment of the agent to the position of 
station-master, or of transfer agent, or of cashier, is in itself a 
representation to all persons having dealings with the corporation 
through such agents that they are authorized to do all things 
necessary to the discharge of their official duties. I cannot do 
better than quote in support of this statement the unanswerable 
argument of Mr. Justice Davis in the case of New York, New 
Haven & Hartford Railroad Company v. Schuyler!: — 


‘In truth, the power conferred in these cases is of such a nature that 
the agent cannot do an act appearing to be within its scope and authority 
without, as a part of the act itself, representing expressly or by necessary 
implication that the condition exists upon which he has the right to act. 
Of necessity the principal knows this fact when he confers the power. 
He knows that the person he authorizes to act for him, on condition of 
an extrinsic fact, which in its nature must be peculiarly within the knowl- 
edge of that person, cannot execute the power without as res geste mak- 
ing the representation that the fact exists. With this knowledge he trusts 
him to do the act, and consequently to make the representation, which, 
if true, is of course binding on the principal. But the doctrine claimed 
is that he reserves the right to repudiate the act if the representation be 
false. So he does as between himself and the agent, but not as to an 
innocent third party who is deceived by it.” 


The difficulty of these cases arises from the undetermined ele- 
ments of custom of which I have before spoken. Positions like 
these are very common. They carry with them certain broad, 
well recognized duties and powers, and those who deal with agents 
in such positions assume the existence of those duties and powers 





1 34 N. Y. 30, 70 (1865). 
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without special inquiry, and both the principal and the person 
dealing with these agents, and the agents themselves, may be said 
to incorporate in their transactions these elements of custom. 
Consequently, to appoint an agent to one of these positions is in 
fact to hold him out to the world as having certain powers, 
although their exercise under certain conditions may constitute a 
breach of the relation between the agent and the principal. The 
public are, in fact, informed that the agent may make statements 
as to the existence of the goods named in the bill of lading, or of 
the stock purporting to be contained in a stock certificate, or as to 
the amount on deposit to the credit of a drawer; and yet, as 
between the agent and the corporation in these cases, it is clearly 
a breach of duty for the agent to make any representation except 
in strict accordance with the fact. This is a case, therefore, in 
which the representation to the third person of the agent’s author- 
ity may exceed in purview the instructions to the agent. 

In the case just considered, the New York Court of Appeals has 
grasped the situation with a finer sense of justice than the courts 
of some other jurisdictions. It has embodied its rule in such cases 
in this phraseology, to quote the language of Judge Finch! : — 


“Tt is a settled doctrine of the law of agency in this State that where 
the principal has clothed his agent with power to do an act upon the 
existence of some extrinsic fact/necessarily and peculiarly within the 
knowledge of the agent, and of the existence of which the act of execut- 
ing the power is itself a representation}a third person dealing with such 
agent in entire good faith, pursuant to the apparent power, may rely 
upon the representation, and the principal is estopped from denying its 
truth to his prejudice. . . . A discussion of that doctrine is no longer 
needed or permissible in this court, since it has survived an inquiry of 
the most exhaustive character, and an assault remarkable for its persist- 
ence and vigor. If there be any exception to the rule within our juris- 
diction it arises in the case of municipal corporations whose structure and 
functions are sometimes claimed to justify a more restricted liability.” 


The New York rule has not been adopted in the other leading 
jurisdictions.2, The courts of England, Massachusetts, and the 
United States Supreme Court have confined themselves to a 
limited definition of the word “authority,” that is, in effect, they 





1 Bank of Batavia v. N. Y. &c. R. R. Co., 106 N. Y. 195, 199 (1887). 
2 Grant v. Norway, 10 C. B. 665 (1851); Pollard v. Vinton, 105 U. S. 7 (1881); 


Friedlander v. Texas &c. R. R., 130 U. S. 416 (1889) ; Mussey v. Eagle Bank, 9 Met. 
306 (1845). 
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define it as the instructions by the principal to the agent, neglect- 
ing the fact that the principal may put it out of his power to have 
recourse to these by reason of his representations to others. If 
the views herein contended for are correct, it will be seen that the 
New York rule, while not strictly accurate in its expression, con- 
forms nevertheless more truly than the other to the trilateral 
character of the relation, and is therefore more consonant with 
justice. 

It is often said that the law of agency depends upon a fiction. 
Judge Holmes, in the article to which I have previously referred, 
endeavors at great length to establish this proposition. His diffi- 
culty is this: while he admits the “ plain good sense” of holding 
the principal responsible for ‘“‘ commanded acts,” by which it is 
clear that he means acts dependent upon direct instructions of the 
principal to the agent, he cannot understand a responsibility for 
acts not so commanded. He therefore relegates all such responsi- 
bility to a fiction of “identity” between the principal and agent, 
for which he strives to account historically as a survival of the old 
doctrines as to the patria potestas, and the merging of individual 
identity in that of the famz/ia. So far as it works practical justice, 
he would retain this fiction; but he conceives that it has been 
carried to excessive lengths in actual decision. 

His theory is open to several criticisms. In the first place, it is 
quite doubtful whether he has successfully established any connec- 
tion between the doctrines as to patria potestas and our common 
law. The former are natives of Rome, and it may be questioned 
whether they were ever domiciled in England. His argument on 
that point is far from convincing. In the second place, it is the 
veriest abdication of our reason to base a rule of law on a fiction, 
trusting it to work practical justice, and to stop there. His obvious 
duty was to ascertain a theory and standard of practical justice, and 
then discard the fiction. Without such an extrinsic standard what 
limit can he put on its operation? In the third place, and this is 
the fundamental criticism, he fails to recognize that the principal 
by his representations to others may render himself accountable to 
them for acts not commanded, or even for acts which, as between 
himself and his agent, he has forbidden. Such a liability is as plain 
good sense as that for commanded acts, and will explain many of 





1 4 Harv. L. Rev. 345, continued in 5 zd. 1. See also an article, “ Why is a Master 
liable for the Tort of his Servant?” by Frank W. Hackett, 7 Harv. L. Rev. 107. 
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the cases for which the learned writer failed to find an intelligible 
theory. Judge Holmes seems to have been also confused by cases 
of adjudicated liability not properly falling within the categories 
either of commanded acts or ofacts represented to be commanded. 
These cases, however, are justifiable on no theory at all. They 
rest, not upon fiction, but upon injustice and departure from the 
real relations, and no explanation of them is required, or even 
possible. 

I hold the fact to be that whenever a man conceives a purpose 
and procures its accomplishment ostensibly as his act, whether by 
machine or by another individuality, the act so done is his act in 
every legitimate and truthful sense, and that a resort to a fiction 
to sustain a legal responsibility for it is quite unnecessary. 

In conclusion, it is to be added that one great object of this arti- 
cle will be effected, if I have made clear, in addition to some diffi- 
culties of my strict subject matter, the fact that legal relations may 
be extremely complicated, that they cannot be successfully handled 
without taking into view all the persons between whom the relations 
subsist and all the relations subsisting between those persons, and 
that just as there are bilateral relations, so there may be trilateral, 
quadrilateral, or even multilateral, relations. As the restrictions 
of ancient procedure are swept away, we should find less difficulty 
in dealing with these complications, and a more systematic under- 
standing of them than has ever existed in the past should be the 
portion of the future. 


Everett V. Abbot. 
NEw York, February 4, 1896. 
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INJUNCTIONS AGAINST LIQUOR 
NUISANCES. 


AN a court of equity constitutionally enjoin, as a public nui- 

sance, the use of premises for the illegal sale of intoxicating 

liquors, without proof that the sale amounts to a nuisance to 
property? 

Most lawyers would, I think, be inclined to answer the question 
in the negative were it not for the fact that in a number of cases, 
some of which have apparently been well contested, statutes giving 
such a power have been upheld, both under the Federal and State 
Constitutions In no case, I believe, has such legislation been 
held unconstitutional, though it has already been adopted and is, 
apparently, actively and most effectively enforced in no less than 
seven of the States.2, The novelty of such a method of enforcing 
an excise or prohibitory law alone invites a scrutiny of its validity. 
And the importance of the inquiry is emphasized by the fact that 
similar provisions, empowering courts of equity to restrain viola- 
tions of statutory prohibitions against monopolies, trusts, etc., have 
recently been incorporated in the Interstate Commerce Act,® the 
Anti Trust Act,‘ and the Tariff Act of 1894.8 

Of the statutes we are now considering, that of Massachusetts 
may fairly be taken as atype. It is as follows: — 





1 Schmidt v. Cobb, 119 U. S. 286; Kansas v. Ziebold, 123 U. S. 623; Kidd z. 
Pearson, 128 U.S. 1; Eilenbecker v. District Court of Plymouth Co., 134 U.S. 31; 
Carleton v. Rugg, 149 Mass. 550; Littleton v. Fritz, 65 Ia. 488; State v. Crawford, 28 
Kan. 726, semble ; State v. Currier, 19 Atl. Rep. (N. H.) 1000, semdle ; State v. Fraser, 
48 N. W. Rep. (N. D.) 343, semédle. 

2 Mass., Pub. St. c. 380, § 1; N. H., Pub. St. c. 205, §§ 4, 5; Vt., Rev. St. § 3834; 
Ohio, 2 Rev. St. § 6942; W. Va., Code, c. 32, § 18; Ia., McClain’s Code, § 2384; Kan., 
Comp. L. § 2533; N. D., L. 1890, c. 119, § 13; S. D., L. 1890, c. ror, § 13. 

8 U.S. Stat. 1889, c. 382, §§ 1, 5. 

4 U.S. Stat. 1890, c. 647, § 4. 

5 U. S. Stat. 1894, c. 349, § 74. The Tariff Act, after prohibiting combinations, etc. 
in restraint of trade, provides, by section 74, “ that the several Circuit Courts of the 
United States are hereby invested with jurisdiction to prevent and restrain violations 
of section seventy-three of this Act; and it shall be the duty of the several District 
Attorneys of the United States, in their respective districts, under the direction of the 


Attorney General, to institute proceedings in equity to prevent and restrain such 
violations.” 





— 
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“The Supreme Judicial Court and Superior Court shall have jurisdic- 
tion in equity upon information filed by the District Attorney for the 
district, or upon the petition of not less than ten legal voters of any 
town or city, setting forth the fact that any building, place, or tenement 
therein is resorted to for prostitution, lewdness, or illegal gaming, or is 
used for the illegal keeping or sale of intoxicating liquors, to restrain, 
enjoin, or abate the same as a common nuisance, and an injunction for 
such purpose may be issued by any justice of either of said courts. 


The statutes of some of the other States are quite different in 
details, often, and particularly in the case of North and South 
Dakota, strongly suggesting the real criminal nature of the law. 
But the principal involved in all is the same. 

In the two cases in which the constitutionality of the statutes 
under the State Constitutions has been most discussed,” they have 
been sustained on the ground that, while equity cannot enjoin a 
crime as such, it has always had jurisdiction to restrain nuisances 
and to regulate the use of property, and that, as the legislature 
can declare what acts shall constitute a nuisance, it may also 
declare that the remedies which equity has used against other 
nuisances may also be employed to restrain such statutory 
nuisances. 


It seems clear that, apart from the statutes, equity would not 
exercise the jurisdiction which they confer. The act prohibited 
is in itself nothing but a crime of avery familiar kind, and that 
equity cannot enjoin a crime as such none will dispute. Nor 
does it help matters that the illegal act is, or is called, a nui- 
sance. Over nuisances as such, and as they are defined in the 





1 Thus in North Dakota the Attorney General, his assistant, or any citizen of the 
county, may maintain an action in the name of the State to abate and enjoin the use 
of premises for the illegal sale, etc. of intoxicating liquors. The injunction is to be 
granted at the beginning of the action, and may be upon an affidavit and complaint made 
on information and belief, and without a bond. Upon affidavits showing that intoxi- 
cating liquors are illegally sold or kept for sale on the premises, the court or judge 
must issue a warrant under which an officer must search the premises, invoice all 
articles found, used in carrying on the unlawful business, seize and hold to abide the 
event of the action all intoxicating liquors, and seize and hold possession of the 
premises until final judgment. In proceedings to punish for a contempt, the accused 
may plead as he would to an indictment, may be required to answer interroga- 
tories, oral or written, and in case of conviction must be punished by a fine of not 
less than $200 nor more than $1,000, and by imprisonment for not less than ninety 
days nor more than one year, the same penalties imposed by the statute for the illegal 
sale itself. N. D. L., 1890, c. 110, § 13. 

2 Carleton v. Rugg, 149 Mass. 550; Littleton v. Fritz, 65 Ia. 488. 
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criminal law, equity has never assumed jurisdiction. ‘It seems,” 
says Hawkins,! “that a common nuisance may be defined to be an 
offence against the publick, either by doing a thing which tends 
to the annoyance of all the King’s subjects, or by neglecting to do 
a thing which the common good requires.” And he cites as famil- 
iar instances, common bawdy-houses, stages for rope-dancers, gam- 
ing-houses, a common scold, etc. An injunction against a scold 
would indeed be a novelty. 

The jurisdiction of equity over a certain class of public nui- 
sances is, however, well settled, and proceeds upon clearly defined 
grounds. It is not, so far as reported cases go, of very ancient 
origin. In 1752,2 Lord Hardwick refused to enjoin the building 
of a smallpox hospital, and intimated that, if it were a public nui- 
sance, the remedy was by a criminal information by the Attorney 
General, referring to an unreported case of the stopping of a way 
behind the Exchange in the city, when Lord King had recom- 
mended the Attorney General to prefer an information in the 
King’s Bench. In 1799,? Lord Loughborough enjoined the put- 
ting of sugar in houses which would be rendered liable to fall 
thereby, but the case is poorly reported, and the ground for the 
decision not clear. In 1811,‘ the jurisdiction was questioned by 
counsel, and Lord Eldon was unable to find any precedents other 
than the injunction granted by Lord Loughborough. He refused 
to grant a preliminary injunction against the maintenance of a soap 
factory. In 1816,° upon an application in a suit to which the At- 
torney General was not a party, for an injunction against the use 
of a building as a powder mill, Sir Samuel Romilly, counsel for 
the plaintiffs, admitted that injury to property, not danger to life, 
was the only ground upon which equity could interfere, and upon 
this ground Lord Eldon granted a preliminary injunction. 

An earlier case, Attorney General v. Richards,’ decided in 1794, 
involved questions both of purpresture and nuisance, and is the 
first reported case of an injunction against a nuisance to the pub- 
lic right of navigation. The suit was by information in the Court 
of Exchequer to restrain the erection of wharves between high and 





1 2 Pleas of the Crown, Bk. I. c. 75, § 1. 

2 Baines v. Baker, 1 Ambl. 158; s. Cc. 3 Atk. 750. 
8 Mayor of London vz. Bolt, 5 Ves. Jr. 129. 

* Attorney General v. Cleaver, 18 Ves. Jr. 211. 

5 Crowder v. Tinkler, 19 Ves. Jr. 617. 

6 2 Anstr. 603. 
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low water mark, and for the abatement of those already erected. 
It was alleged and argued that the erections were both a purpres- 
ture and a nuisance, the former as an encoachment upon the King’s 
jus privatum to the soil between high and low water mark, and 
the latter as an interference with the jus pudblicum of free naviga- 
tion. It was conceded that, regarding the wharves as purpres- 
tures, the defendants could justify under a royal grant of the soil, but 
not if they were a nuisance. The jus publicum, though vested in 
the Crown, is inalienable, and held solely for the benefit of the pub- 
lic, for whom the King is bound to preserve it unimpaired.? But 
the jurisdiction of the court to enjoin or abate the structure asa _ 
nuisance was vigorously disputed. Piggott & Richards, for the 
defendants, say, at page 613: — 


** As to the question of nuisance, that is a matter completely foreign to 
the jurisdiction of a court of equity. It is a breach of the general 
police of the kingdom, and as such is considered as a crime, and to be 
prosecuted in the criminal courts. But a court of equity cannot hold 
cognizance of any criminal matter. It never was attempted to prosecute 
a suite in equity to remedy any other public mischiefs, as to prohibit 
rope-dancing, plays, etc., or to abate a nuisance or purpresture on the 
highway. That is exactly like the present case, and is every day prose- 
cuted in the ordinary criminal courts. Questions of nuisance are par- 
ticularly improper to be discussed in equity, because the remedy at law 
is complete.” 


The court granted a decree abating the structure ostensibly as a 
purpresture, but as no inquiry was had to determine whether it 
were not more profitable for the King to have it remain subject to 
a rent, the decision can be better supported upon the theory of 
nuisance. Ina similar case in 1819,° an application was made to 
restrain the erection of an embankment as a nuisance to the pub- 
lic rights inthe Thames. Lord Eldon did not doubt his jurisdic- 
tion, and granted a temporary injunction pending the trial of an 
indictment. 

In 1853, in Attorney General v. The Sheffield Gas Consumers’ 
Company,‘ the Court of Appeal Ae/d that the tearing up of the 
pavements in a town for the purpose of laying gas-pipes, though 





1 For a discussion of these two rights, see Hale, De Jure Maris, p. 12; De Portibus 
Maris, pp. 81, 83, 88, 89. 

2 Compare, Hale, De Portibus Maris, p. 87. 

8 Attorney General v. Johnson, 2 Wils. Ch. 87. 

# 3 DeG. M. & G. 304. 
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unauthorized, and therefore a nuisance, should not be enjoined, as 
the injury resulting to the public would be but slight. Upon this 
question of fact Lord Justice Knight Bruce dissented, and the cor- 
rectness of the decision on this point may perhaps be questioned. 
Lord Justice Turner’s statement of the principle underlying the 
jurisdiction of the court in such cases is, however, important. He 
says, at page 320: — 


“TI confess, however, that, looking at the principles on which as I ap- 
prehend this court interferes, it does not appear to me that there can be 
any sound distinction between cases of private and public nuisance. It 
is not on the ground of any criminal offence committed, or for the pur- 
pose of giving a better remedy in the case of a criminal offence, that this 
court is or can be called on to interfere. It is on the ground of injury 
to property that the jurisdiction of this court must rest; and taking it to 
rest upon that ground, the only distinction which seems to me to exist 
between cases of public and private nuisance is this, that in cases of private 
nuisance the injury is to individual property, and in cases of public nuisance 
the injury is to the property of mankind.” ? 


The decision was followed in 1868 by the Court of Appeal in 
Attorney General v. Cambridge Consumers’ Gas Co.,? where Lord 


Justice Selwyn, referring to the position of the Attorney General, 
said, at page 86: — 


“He sues, as representing the public, by an original independent title, 
namely, as protector of the rights of the public against a nuisance to the 
public highway.” 


It seems then to be sufficiently evident that in the cases of public 
nuisances there is no exception to the general rule that equity has 
jurisdiction only in civil cases, and that its injunctions will issue 
only to prevent or remedy injuries of a civil nature to property. 
The general rule was much discussed and authoritatively stated in 
1861, in the interesting and important case of Emperor of Austria 
v. Day.2 There an injunction restraining the defendant Day from 
making notes purporting to be notes of the Hungarian state, or 
from delivering them to the defendant Kossuth, who intended to 
use them in Hungary, was sustained, on the ground that the plain- 
tiff, as King of Hungary and representing the Hungarian people, 





1 Compare Saltau v. De Held, 2 Sim. N. s. 133, 154; Kavanagh v. Barber, 131 
N. Y. 211. 


2 L. R. 4 Ch. App. 71, reversing s. c., L. R. 6 Eq. 282. 
8 3 DeG. F. & J. 217. 


69 
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had the right in Hungary of issuing money, and that this was a 
civil right having a pecuniary value, and therefore a property right, 
which equity should protect. Roundell Palmer, Cairns, & Cotton, 
for the plaintiff, sought to support the jurisdiction only upon this 
ground. They say, at page 225 :— 


‘** All that is necessary to found the jurisdiction of this court is that 
there should be a direct clear interference with a right clearly connected 
with property. Cases on the revenue laws have no bearing; there is no 
doubt that no state takes notice of the revenue laws of another. The 
issue of these notes would be politically mischievous, and that is one 
great reason, no doubt, why the plaintiff wishes to restrain it; but we do 
not ask for the injunction on political grounds, but on the ground that the 
issue is an interference with a right of property of the plaintiff, and will 
inflict pecuniary injury on his subjects by bringing a quantity of spurious 
paper money into circulation.” 


And this was the view of the court. Thus Lord Campbell says, 
at page 240: — 


“T consider that this court has jurisdiction by injunction to protect 
property from an act threatened, which if completed would give a right 
of action.” 


To the same effect Lord Justice Turner, at page 253, says: — 


“T agree that the jurisdiction of this court in a case of this nature 
rests upon injury to property actual or prospective, and that this court 
has no jurisdiction to prevent the commission of acts which are merely 
criminal or merely illegal, and do not affect any rights of property, but 
I think there are here rights of property quite sufficient to found jurisdic- 
tion in this court.” 


And in Ju re Debs, the Supreme Court sustained the injunction 
issued at the time of the Chicago strike, in 1894, against inter- 
ferences with interstate commerce, on the ground that the United 
States has an interest in the highways of interstate commerce, or 
is subject to an obligation toward the public regarding them, which 
entitles it to sue in equity to restrain unlawful obstructions. They 


say, at page 593:— 


“A chancellor has no criminal jurisdiction. Something more than the 
threatened commission of an offence against the laws of the land is 
necessary to call into exercise the injunctive power of the court. There 





1158 U.S. 564. 
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must be some interferences actual or threatened with property or rights 
of a pecuniary nature, but when such interferences appear the jurisdiction 
of a court of equity arises, and is not destroyed by the fact that they are 
accompanied by, or are themselves violations of the criminal law.” ! 


Now it may perhaps be said that the maintenance of an illegal 
saloon, or a gambling, or other disorderly house, is not only a nui- 
sance in the sense in which that word is used in the criminal 
law, but often works a very substantial injury to property rights. 
This is quite true, and upon proof of the injury it has been held 
that an adjoining owner is entitled to an injunction against the 
maintenance of a house of ill fame? 

Conversely, in default of proof of such injury the court has 
refused to enjoin the illegal sale of liquor,’ or the illegal running 
of street cars on Sunday.* 

It may well be, moreover, that a house in which liquors are 
illegally sold, or which is rendered disorderly by other unlawful 
acts, is of such a character as to affect the public in their use of 
the adjoining highway, or in their enjoyment of other public prop- 
erty rights. In such case an injunction might well be granted, 
though an indictment would usually afford an adequate remedy. 
But it is equally true that often the illegal sale of liquors or gam- 


bling may be so conducted as to work no perceptible injury to any 
such public right. Suppose, for example, that a hotel conducted 
in an entirely orderly manner serves wine to its guests at table. 
Is the Attorney General entitled to an injunction? In the absence 
of a statute, clearly not. Can he be given the right by statute? 
We may, I think, concede that such legislation would not fall 





1 See also Attorney General v. Utica Fire Ins. Co., 2 Johns. Ch. 371, 378; J re 
Sawyer, 124 U.S. 200, 210; Attorney General v. Tudor Ice Co., 104 Mass. 239, 240. 
The right of the Attorney General, as representing the farens patrie, to restrain the 
commission by corporations or public bodies of w/tra vires or illegal acts tending to 
the public injury, seems to rest upon special grounds. Such cases are concededly ex- 
ceptional. See Attorney General v. Oxford &c. Ry. Co., 2 W. R. 330, 331; Attorney 
General v. Cockermouth Local Board; L. R. 18 Eq. 172; Attorney General v. Great 
Eastern Ry. Co., 11 Ch. D. 449; Attorney General v. Shrewsbury Bridge Co., 21 Ch. 
D. 752; People v. Ballard, 134 N. Y. 269; Attorney General v. Tudor Ice Co., 104 
Mass. 239. 

2 Cranford v. Tyrrell, 128 N. Y. 341; Hamilton v. Whitridge, 11 Md. 128. Cf. An- 
derson v. Doty, 37 Hun, 160, contra. 

8 State v. Uhrig, 14 Mo. App. 413; Campbell v. Scholfield, 3 Pittsb. (Pa.) 443; 
Oglesby Coal Co. v. Pasco, 79 Ill. 164, semdle. Compare State v. Crawford, 28 Kan. 
726. 

* Sparhawk v. Union Passenger Ry. Co., 54 Pa. St. 401. 
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within any of the prohibitions of the Federal Constitution. No 
question can of course arise except under the Fourteenth Amend- 
ment, as the first ten Amendments impose no restrictions on the 
State legislatures. And “due process of law,” as used in the 
Fourteenth Amendment, does not require that modes of trial in 
all the States shall be the same, or that in any particular State 
they shall remain the same. A right to a jury trial in a particular 
case may be given in one State, and not in another; and sucha 
right may be abolished without violating the prohibitions of that 
Amendment.! So far as judicial proceedings are concerned, its 
provisions seem to secure merely the right to a fair trial in a 
court of justice according to the modes of proceeding which 
under the laws of the State then in force are applicable? That 
there was no violation of the right to such a trial by the liquor 
nuisance statutes we are discussing seems to have been the only 
point decided in Schmidt v. Cobb,’ Kansas v. Ziebold,* Kidd v. 
Pearson,® and Eilenbecker v. District Court of Plymouth County.’ 


Upon what seems to be the settled construction of “due pro-~ 


cess of law,” as used in the Fourteenth Amendment, these deci- 
sions are very likely correct. 

But the question arising under the State Constitutions is quite 
different. These were adopted not as a restraint upon many States 
with diverse systems of procedure, but with reference to but one 
jurisdiction, in which presumably the main features of practice 
both in criminal and in civil proceedings were well settled. ‘“ Due 
process of law,” or the “law of the land,” as here used, may, 
therefore, well be given a more restricted meaning, preserving the 
right to a jury trial in cases in which it was well established. In 
the words of Chief Justice Shaw, — 


“These terms, in this connection, cannot, we think, be used in their 
most bald and literal sense to mean the law of the land at the time of 
the trial; because the laws may be shaped -and altered by the legislature, 
from time to time; and such a provision intended to prohibit the making 
of any law impairing the ancient rights and liberties of the subject would 
under such a construction be wholly nugatory and void. The legislature 





1 Walker v. Sauvinet, 92 U. S. 90; Missouri v. Lewis, tor U. S. 22, 31, semdle ; 
Hallinger v. Davis, 146 U. S. 314. See also Hurtado v. California, 110 U. S. 516, 534. 

2 Davidson v. New Orleans, 96 U. S. 97 ; Hurtado v. Califcrnia, 110 U. S. 516; 
' Hallinger v. Davis, 146 U. S. 314. 
8 119 U. S. 286. 5 128 U.S. 1. 
# 123 U. S. 623. 6 134 U.S. 31. 
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might simply change the law by statute, and thus remove the landmark 
and barrier intended to be set up in this provision in the Bill of Rights. 
It must therefore have intended the ancient established law and course 
of legal proceedings by an adherence to which our ancestors in England 
before the settlement of this country and the emigrants themselves and 
their descendants had found safety for their personal rights.” * 


The State Constitutions, moreover, generally provide expressly 
that the right to a jury trial, both in criminal and civil cases, shall 
remain inviolate.2— In Massachusetts the right to such a trial upon 
a criminal prosecution for a minor offence, such as a violation of 
an excise law, is not expressly provided for. But as a part of the 
“ law of the land” it seems to be guaranteed, if “law of the land” 
is to be construed as it was by Chief Justice Shaw in Jones v. 
Robbins, supra. For as early as 1692, at least, penalties of fine 
and imprisonment were prescribed for the illegal selling of liquors. 
These penalties might be enforced by a justice of the peace.® 
But apparently ever since 1699 there has been a provision for an 
appeal from his decision to some court in which the accused 
would be entitled to a jury trial Furthermore, as the liquor 
nuisance statutes purport to provide for a civil proceeding, the 
various constitutional provisions regarding jury trials in civil suits 
seem to be applicable. 

We have then certain acts condemned by the criminal law, for 
the punishment of which at the time of the adoption of the State 
Constitutions there was, in most of the States at least, a well set- 





1 Jones v. Robbins, 8 Gray, 329, 342. 

2 Mass. Const., Part First: “ Art. XII. . . . And no subject shall be arrested, impris- 
oned, despoiled, or deprived of his property, immunities, or privileges, put out of the 
protection of the law, exiled, or deprived of his life, liberty, or estate, but by the judg- 
ment of his peers or the law of the land.” 

“Art. XV. In all controversies concerning property, and in all suits between two 
or more persons, except in cases in which it has heretofore been otherways used and 
practised, the parties have a right to a trial by jury; and this method of procedure 
shall be held sacred, unless, in causes arising on the high seas, and such as relate to 
mariners’ wages, the legislature shall hereafter find it necessary to alter it.” 

Ia. Const. Art. 1, sec. 9. “ The right of trial by jury shall remain inviolate,” etc. . . . 
Sec. 10: “ In all criminal prosecutions, and in cases involving the life or liberty of an 
individual, the accused shall have a right to a speedy and public trial by an impartial 
jury.” 

See also N. H. Bill of Rights, Arts. 15, 20; Vt. Const., Ch. I. Arts. X., XII.; Ohio 
Const., Art. I. secs. 5, 10; W. Va. Const., Art. III. secs. 10, 13,14; Kan. Bill of Rights, 
secs. 5,10; N. D. Const., Art. I. secs. 7, 13; S. D. Const., Art. VI. secs. 2, 6. 

8 Acts and Resolves of the Province of Massachusetts Bay, Vol. I. p. 56, ch. 20. 

* Ibid., p. 368, ch. 1; R. St. c. 85, § 28; Gen. St. 173, § 1; P. St. c. 155, § 58. 
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tled system of procedure under which the accused was entitled to 
a jury trial. Of such acts equity had never taken jurisdiction. 
The Constitution adopted provided that the right to a jury trial 
in both criminal and civil cases should remain as then existing. 
Can equity subsequently be given statutory power to enjoin the 
acts, and, without the intervention of a jury, punish as a contempt 
a violation of its injunction? 

It is probably true that the constitutional provisions cited do not 
prevent all statutory enlargement of equitable jurisdiction. The 
Constitutions are instruments of government, in the construction 
of which many things must be taken into account. When they 
were first adopted the States were comparatively young, and the 
society for which they were framed much less complex than now. 
Many questions of judicial procedure, and of substantive equitable 
and legal rights, which had not then arisen, have since become of 
importance, and other like questions will arise in the future. These 
questions the courts or the legislatures have been, and will be, 
called upon to settle. We should take quite too narrow a view to 
hold that in no case can equity take or be given a jurisdiction which 
the colonial or territorial courts had not asserted. The guaranties 
of “due process of law” and of “jury trial” had reference not 
merely to the incomplete and undeveloped systems of law which 
the local courts and legislatures had so far found sufficient for 
their needs, but to the whole body of law and system of procedure 
which the colonists brought from England, and which ever since 
have formed the basis of the judicial systems of the States. That 
at the time of the adoption of a particular constitution the courts 
or legislature had neglected or refused to extend the jurisdiction 
of equity to all cases to which it had been extended in England, 
does not necessarily prevent such extension in the future. Nor 
need the jurisdiction always be as limited as it may have seemed 
to be in England at the time of the Revolution. That equity had 
refused to act in certain cases of the same general class as those 
with which it commonly dealt, was often largely accidental. Such 
self-imposed limitations might be removed by a later and more 
enlightened chancellor, or might be abrogated by statute, without 
any real change in the nature of the jurisdiction. If the court of 
its own motion or prompted by statute moulds its jurisdiction to a 
developing civilization by taking cognizance of and extending its 
protection to new rights analogous to those which it has before 
protected, it cannot be charged with usurpation of powers. Nor 















Gore 





INJUNCTIONS AGAINST LIQUOR NUISANCES. 531 


should a statute authorizing or directing such an enlargement of 
jurisdiction be held invalid. It was the system of equity as a 
whole, considered broadly with a view to its main fundamental 
principles, and with all its possibilities of legitimate development 
and growth in accordance with those principles, which was a part 
of the “law of the land” contemplated by the Constitutions. 

But it by no means follows that equity can, with or without a 
statute, extend its jurisdiction without limit. Chancery is a civil, 
not a criminal court; a court for the protection of civil rights of 
property, using the term broadly, not for the prevention of assaults 
to the person, or for the enforcement of the police regulations 
of the State. These distinctions have always been fundamental. 
The chancellor cannot constitutionally enjoin the commission of 
a crime as such, without reference to its effect upon property 
rights, as a judge at circuit cannot constitutionally try a prisoner 
for murder without a jury. And statutes authorizing either would 
be equally invalid. 

In Massachusetts itself, in ordinary civil proceedings, it is settled 
that the court in exercising an equitable jurisdiction given it by 
statute must preserve the right to a jury trial as to all issues pre- 
viously so triable by the course of the common law. Thus in a 
statutory creditor’s suit brought before judgment recovered at law, 
the defendant was held entitled to the verdict of a jury upon the 
issue of his indebtedness to the plaintiff. Field, J., says: — 


“Tt is plain that the question whether the Raymonds are indebted to 
the plaintiff for goods sold and delivered is a controversy concerning 
property, which, when the Constitution was adopted, had been always 
tried by a jury in Massachusetts since the Province Charter, had been 
usually so tried before that charter, and had been so tried in England ; 
that it is not a case in which a trial otherwise than by jury had thereto- 
fore been used and practised, or a case in its essential features unknown 
to the jurisprudence of the Province and the State at that time. The 
remedy which the plaintiff seeks is substantially the common law remedy. 
He seeks to establish his debt against the Raymonds, and to have it paid 
out of their property, which he alleges they have conveyed to Salmon by 
a conveyance which is fraudulent and void as to him. The rights sought 
to be determined and enforced are essentially legal, as distinguished 
from equitable rights. The statute has changed the mode of procedure, 
but it would be trifling with the Constitution to hold that, by changing 
the forms of procedure, the substantial rights declared by it can be taken 
away. In all controversies which are within the purview of that article 
of the Declaration of Rights, the ‘method of procedure’ of a trial by 
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jury must be held sacred, whatever the other forms of procedure may 
be.” 1 





The same principle was stated with reference to statutory exten- 
sions of the jurisdiction of courts of admiralty in United States v. 
One Hundred and Thirty Barrels of Whiskey, as follows: — 





“ And it is too clear to admit of doubt that, if these are cases at com- 
mon law, they are within this clause of the Constitution, and the parties 
are entitled to a trial by jury. It is equally clear that Congress has no 
power under the Constitution to deprive a suitor of this right, by declar- 
ing that a case not properly within the jurisdiction of the admiralty shall 
be treated and dealt with according to the known principles of courts of 
admiralty.” ® 





The same principle was by implication at least approved in 
United States v. Debs.4 Judge Woods, in sustaining the validity 
of the fourth section of the Anti Trust Act of 1890,° authorizing 
injunctions against violations of the act, held that the case was one 
of equitable character, and that within the proper subjects of equita- 
ble cognizance, as established when the Constitution was adopted, 
it was competent for Congress to vest the court with the equitable 
power granted. And the Supreme Court in sustaining the juris- 
diction of the court preferred to rest its decision on the ground that 
apart from the statute equity could at the suit of the government 
enjoin an interference with the highways of interstate commerce.® 

As has already been suggested upon the facts of a particular 





1 Powers v. Raymond, 137 Mass. 483, 485. See also North Pennsylvania Coal Co. 
v. Snowden, 42 Pa. St. 488; Haines’s Appeal, 73 Pa. St. 169, 171. 

2 1 Bond, 587, 588. 

8 Compare City of Janesville v. Carpenter, 77 Wis. 288, where a statute prohibiting 
the driving of piles or building of pier, etc. in a certain river provided that “the doing 
of any such act should [shall] be enjoined at the suit of any resident taxpayer without 
proof that any injury or danger has been or will be caused by such act.” No question 
of rights to navigation being involved, the court held the statute unconstitutional, and 
refused to enjoin such erections by the owner of the soil. They say, at p. 299: “ The 
legislature would have saved time and expense if it had issued the injunction in the 
case for which the act was made. This is the first time that any legislature of any 
enlightened country ever attempted to create an action without any cause of action, to 
authorize a complaint to be made to a court where there is nothing to complain of ; } 
to compel the courts to enjoin the lawful use and enjoyment of our own property | 
‘without proof that any injury or danger has been or will be caused by reason of such 
act’; .. . or to adjudicate and decide the case, and then order and compel the court 
to execute its judgment by issuing an injunction.” 
* 64 Fed. R. 724, 753. 5 26 U. S. Stat. 209. 
8 Jn re Debs, 158 U. S. 564. 
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case, a liquor nuisance might work such an injury to either public 
or private property rights that it could be enjoined without statu- 
tory authority. And if the court refused to act because of the 
slight nature of the injury, it might perhaps constitutionally be 
authorized and directed to do so if some injury in fact existed. 
But there need be no injury at all, and the liquor nuisance statutes 
neither require nor contemplate proof of any such injury, actual or 
threatened. They are obviously not aimed at the protection of 
property, but at the prevention of crime, and by a method which, 
it seems, cannot constitutionally be employed. 

The decisions sustaining the acts seem to have failed to draw 
the distinction between a use of property causing an injury to 
property which can be enjoined, and a use which is merely illegal, 
but so far as civil remedies are concerned works no injury and can 
afford no cause of action of a civil nature. They seem also not to 
discriminate between the public nuisance of the criminal law, which 
may consist of the doing of any illegal act which the statute declares 
to be a nuisance, and the public nuisance to property of which alone 


equity has taken or can take jurisdiction. 
Arthur C. Rounds. 
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Hon. Cuartes Dor, Chief Justice of the Supreme Court of New 
Hampshire, who died suddenly on March 9g, 1896, was a valued contribu- 
tor to this Review, being the author of “A New View of the Dartmouth 
College Case,” 6 Harvarp Law Review, 161-181 and 213-222; and 
“Lease of Railroad by Majority of Stockholders with Assent of Legis- 
lature,” 8 HarvaRD Law REVIEW, 295-316 and 396-414. 

His official tenure was almost unique. Appointed to the Supreme 
Bench in 1859 at the early age of twenty-nine, he continued there, with 
the exception of two years (1874-1876), until his death at the age of 
sixty-five ; thus passing more than half his life in the discharge of judical 
duties. Judge Doe’s reported decisions have given him a deservedly high 
reputation outside the limits of New Hampshire, and some of them have 
seldom been surpassed. But his extraordinary ability was fully known 
only to those who came in personal contact with him as practitioners or 
associates. The rapidity with which his mind worked was simply mar- 
vellous, vividly recalling the discriptions given of the late Master of the 
Rolls, Sir George Jessel. The moment a case was stated, he could 
generally discern at once the vital issue; and was usually able, as soon 
as the case was submitted, immediately to express an opinion in short, 
crisp sentences, which not only completely disposed of the matter in 
hand, but caused everybody to wonder how there could ever have been 
any doubt about the result. In keenness of analysis and in the faculty of 
terse and vigorous expression he combined qualities of the highest 
order, which are not often found united in one person. A few of his 
written opinions may be open to the objection of over-elaboration. 
But there was never any obscurity or prolixity in his oral utterances, 
and a large proportion of his reported decisions are models of con- 
densation and clearness. 

In a humorous sketch read by a bright young lawyer before a Bar 
Association, Doe, C. J., is represented as rendering a certain decision and 
giving as the sole reason “that the law has hitherto always been under- 
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stood to be otherwise.” This was, of course, a playful exaggeration ; but 
it is true that the novelty of a proposition did not furnish to his mind a 
prima facie presumption against its adoption. He not unfrequently ad- 
vanced theories which, at the time, struck the profession as heretical. But 
not a few of these heresies ultimately came to be regarded as “ orthodox- 
ies.” In more than one instance where he originally stood alone as a 
dissenter, the entire Court subsequently adopted his views. From the 
multitude of his opinions it is difficult to select any single one which will 
give an adequate idea of his power. Some of his most forcible sentences 
are to be found in that part of the dissenting opinion in Boardman v. 
Woodman, 473 N. H. 120 (see especially pp. 148 and 150), where he com- 
bats the prevailing theory that delusion is the legal test of ixisanity. His 
strong sense of humor crops out in the opinion in De Lancey v. Jns. Co., 
52 N. H. pp. 587 to sgt. A few years ago, when the arguments and in- 
fluence of the insurance companies seemed certain to defeat a bill pending 
in the Massachusetts Legislature, a member rose, with “ Fifty-second 
New Hampshire” in his hand, and said that he should like to read to his 
colleagues the opinion expressed by the Supreme Court of New Hamp- 
shire relative to insurance companies. , Before the reading had progressed 
far the House was convulsed with laughter, and there was no effective 
opposition to the passage of the bill. 

During Judge Doe’s long term of service, a great revolution took place 
in the legal procedure of the State ; a change which was due to him more 
than to any other one man (although great credit must also be given to 
his colleague, the late Chief Justice Bell, who drew up the admirable 
“Rules for Regulating the Practice in Chancery,” 38 N. H. 605-624). 
Instead of waiting for the legislature to enact a poorly drawn code, the 
New Hampshire Court proceeded to simplify practice by their decisions ; 
not merely by discouraging formal objections, but by boldly declaring 
that “parties are entitled to the most just and convenient procedure that 
can be invented,” and by distinctly recognizing “the judicial duty of 
allowing a convenient procedure as a necessary instrument of the admin- 
istration of the law of rights.” (See the very able opinions in Metcalf v. 
Gilmore, 59 N. H. pp. 431 to 435; and in Owen v. Weston, 63 N. H. 
pp- 600 to 605.) The result is a flexibility of remedies in New Hampshire 
not surpassed by any of the so-called “Code States.” But more than all 
this was the general tone imparted to legal proceedings by Judge Doe’s 
strong personality. Until his memory is forgotten, cases in New Hamp- 
shire will be tried expeditiously and upon their merits ; justice will not be 
‘strangled in the net of form”; and witnesses will not be subjected to 
insulting and abusive treatment at the hands of cross-examiners. His 
mode of living and all his habits were democratic and simple in the ex- 
treme ; and his love of simplicity led him, when presiding alone at mzsz 
prius, to go far towards abolishing the mere forms and ceremonies which 
are usually observed in the court-room. But there was no omission of 
any incident of procedure which was really essential to the rights of sujtors. 

Socially, Judge Doe was one of the most delightful of men. He did 
not reserve himself for great occasions, but always abounded in good say- 
ings. Few persons have ever spent an hour in his company without carry- 
ing away something to remember him by. His intimate friends of many 
years are now like men “ from whose day the light has departed.” 

J. S. 
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THE GETTYSBURG RESERVATION. —In one of his first opinions at 
Washington Mr. Justice Peckham has had an opportunity of showing how 
he deals with cases which call for a decision as to the constitutionality of 
a statute. At the present day when there seems to be a tendency to for- 
get that the courts have only a limited power in dealing with acts of the 
legislature, it is a matter of some significance that the latest member of 
the Supreme Court should assume a conservative, discriminating attitude, 
and should declare, as did the earliest interpreters of the Constitution, 
that the court should interfere only in a clear case. The duty and the 
discretion of making laws has been intrusted to the legislature, and an 
act, said Mr. Justice Peckham, “is presumed to be valid unless its invalid- 
ity is plain and apparent. No presumption of invalidity can be indulged 
in. It must be shown clearly and unmistakably.” (United States v. 
Gettysburg Electric Ry. Co., 16 Sup. Ct. Rep. 427.) 

The question before the court concerned the constitutionality of an 
Act of Congress providing for the condemnation of portions of the battle- 
field at Gettysburg and for the erection of tablets to mark the lines of 
the battle “with reference to the study and correct understanding of the 
battle.” It was objected that there was no clause in the Constitution 
which gave Congress the right to condemn land for such a purpose, but 
the court decided that express authority was not necessary. “The power,” 
it was said, “to condemn for this purpose need not be plainly and unmis- 
takably deduced from any one of the particularly specified powers. Any 
number of these powers may be grouped together, and an inference from 
them all may be drawn that the power claimed has been conferred.” 
While the result is acceptable, it would seem that the court might have 
avoided this somewhat unfortunate appearance of making something out 
of a sum of nothings; the case, it is submitted, might have been put on 
the broad ground that this falls within those powers which belong to the 
national government by the very reason of its being a government. In 
creating the national government, the Constitution necessarily conferred 
those powers which governments generally possess for their administration 
and self-protection ; and it may well be said that the fostering of a national 
spirit is a proper function for a government whose strength lies in the 
loyalty of its citizens. If, however, a specific authority from the Constitu- 
tion were still called for, the power “to raise and support armies” might 
well, as the court intimates, include the power to cultivate patriotism and 
to aid the study of military tactics. 





COLLEGE DEGREES — JUDICIAL INTERFERENCE WITH FAcuLty ACTION. 
— The power of college authorities in the matter of granting degrees is 
generally regarded as absolute. For a disappointed student to take his 
case to the courts is therefore somewhat surprising. Yet this has occa- 
sionally been done, and a comparison of the few decisions is interesting. 
Curiously enough, the New York Supreme Court has been called upon 
three times within five years to pass on an application for a mandamus 
to compel the granting of a degree to a student. In People v. NV. Y. 
Homeopathic Medical College &c., 20 N. Y. Supp. 379, and in People v. 
NV. Y. Law School, 68 Hun, 118, the application was refused, the court 
remarking, in the latter case, that a college faculty is vested with broad 
discretion as to the persons to be recommended for a degree, and that the 
case must be an extraordinary one to justify judicial interference. On 
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the other hand, in People v. Bellevue Hospital Medical College, 60 Hun, 107, 
the mandamus was granted, on the ground that the refusal to bestow the 
degree was arbitrary, and that it was not a case of the exercise of discre- 
tion. See 5 HarvarD Law REVIEW, 205. 

The statement of the court in the last named case to the effect that, 
when a student matriculates according to the terms of the published cir- 
cular of the college, a contract arises, seems open to objection. That 
the relation between student and faculty is not contractual has recently 
been decided in England. In the case of Green v. Master and Fellows 
of St. Peter's College, Cambridge, reported in 31 Law Journal, 119, the 
plaintiff, who had been expelled from the defendants’ college, brought an 
action for breach of contract, advancing the proposition that a student, 
on entering a college, enters into a contract with the college authorities, 
who agree, in consideration of his obeying all lawful rules and paying fees, 
to allow him to reside at the college for the length of time necessary for 
obtaining a degree, and to do all things requisite to enable him to obtain 
such degree. Mr. Justice Wills held that there was clearly no such con- 
tract, and that the case did not justify judicial interference. This decision, 
which finds some support in the interesting case of Zhomson v. University 
of London, 33 Law J. Rep. Ch. 625, seems eminently sound. 

That courts are very loath to interfere with the exercise of discretionary 
powers by college authorities is shown by several American cases in which 
aggrieved students have vainly sought relief at law from disciplinary 
measures adopted by faculties. See People v. Wheaton College, 40 Il. 186 ; 
North v. Trustees of University of Illinois, 137 Ill. 296; Dunn’s Case, 9 
Pa. Co. Ct. Rep. 417. 

People v. Bellevue Hospital Medical College, supra, appears to stand 
alone. Whether a mandamus should issue even in such a case may per- 
haps be doubted. And yet it seems only just that the student should have 
a remedy. Fortunately, the rarity of such arbitrary action on the part of 
college authorities renders the question one of speculative rather than 
practical interest. 





JupiciaL Opmions Lonc Drawn Out. — The opinion of the House 
of Lords in Angus v. Dalton, 6 Ap. Cas. 740, occupies an unusually 
large space in the reports; but the striking importance of the case 
is certainly ample justification for such exhaustive treatment. Where, 
however, without any such justification, some commonplace question is 
handled at equal length, one may well find fault. Unfortunately a tendency 
in this direction is only too noticeable in many of our State courts. A 
conspicuous example is furnished by the case of Ry. Co. v. Transportation 
& Mfg. Co., 27 Fla. 1, which occupies one hundred and sixty-one pages 
of the report, one hundred and nine of which are given up to the opinions 
of the two judges. As far as can be gleaned from the paragraphs of the 
eight-page head-note, the points involved were not of especial importance. 
Lord Mansfield used to say that he made his opinions long for the benefit 
of students. That was a century ago. In the midst of the present over- 
whelming flood of legal literature, the judge who condenses his opinions 
as rigorously as is at all consistent with thoroughness is conferring a benefit 
on the entire profession. 
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MALIcious PROSECUTION OF A CIvIL SuIT WITHOUT ARREST OR AT- 
TACHMENT. — In Savile v. Roberts, 1 Ld. Raym. 374, Lord Holt laid down 
the proposition that any one of three sorts of damage would support an 
action for malicious prosecution, namely, damage to_a man’s fame, to his 
person, or to his property. ~That a prosecution for a crime, which_involves 
the first sort of damage, the bringing of a civil suit with arrest of the per- 
son, which involves the second, and the bringing of a civil suit with attach- 
ment of property, which involves the third, are actionable if induced by 
malice and without reasonable cause, is universally admitted. But where 
a civil suit is unaccompanied by arrest of the defendant’s person, or attach- 
ment of his property, it has often, perhaps generally, been held that the 
law must regard the costs which the defendant recovers as a sufficient 
recompense, and that he can bring no action for malicious prosecution. 
See the opinion of Bowen, L. J., in Quartz Hill Gold Mining Co. v. Eyre, 
L. R. 11 Q. B. D. 674, 689; Potts v. Lmilay, 1 South. 330; Wetmore v. 
Mellinger, 64 Iowa, 741. On the other hand, in Lipscomb v. Shofner, 33 
S. W. Rep. 818, the Tennessee court recently held that an action would 
lie under such circumstances, and this decision finds considerable support 
in this country. See Closson v. Staples, 42 Vt. 209; Hastin v. Bank of 
Stockton, 66 Cal. 123; Woods v. Finnell, 13 Bush, 628. 

It is generally admitted that some action of this nature lay at common 
law. But since the Statute of Marlbridge (52 Hen. III.), which allowed 
costs to successful defendants fro fal/so clamore, no such action has been 
sustained by the English courts. ‘Those costs apparently include “ the 
attorney’s charges for preparing the case for trial jn all its parts, the fees 
of the witnesses and the court officials, and even the honorarium of the 
barrister who conducted the case in court.” 21 Am. Law Reg. N.S. 370. 
In this country costs are much more sparingly allowed, and are often far 
from a recompense for the damage sustained. It is on this ground that 
many of the American courts have allowed the action. ‘Their conclusion 
certainly seems logical, and in accord with the general principle on which 
the action for malicious prosecution is based. Manifestly, in the expense 
to which he is put the defendant suffers damage of a sort covered by 
Lord Holt’s analysis; and if that damage, resulting as a natural conse- 
quence of the plaintiff's malicious act, exceeds the amount of costs given 
under a system which makes no attempt at complete compensation, the 
defendant should be allowed to make good the loss by another action. 
The main argument against allowing it, that it would encourage intermi- 
nable litigation, hardly.seems_conclusive. See, for a full discussion of the 
subject, 21 Am. Law. Reg. N. S. 281, 353: 





GENERIC AND SpEciFIC PATENTS. —A recent case decided by Judge 
Townsend in the second circuit, Zhomson-Houston Electric Co. v. Win- 
chester Ave. Ry. Co., 71 Fed. Rep. 192, brings up the question how far 
an inventor is bound by the acts of the patent office in delaying an appli- 
cation filed by him. ‘This point was passed upon in Miller v. Eagle 
Mfg. Co., 151 U.S. 186, where the facts were as follows: An application 
for a patent being put into interference by the office was divided by the 
applicant. A patent was granted on the divisional application for a part 
of the invention. Subsequently the interference was decided in favor of 
the applicant, and a second patent was granted him for the rest of the 
invention. The drawings of both patents were identical and the specifi- 
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cations similar ; the claims of the first patent covered one function of a 
combination, those of the second patent another function of the same 
combination. ‘The Supreme Court in an opinion delivered by Mr. Justice 
Jackson held that the entire invention was disclosed by the first patent, 
and the second patent was void for lack of novelty. 

The injustice of a decision which deprives an inventor of the fruits of 
his genius on account of delay by the Patent Office has been generally 
recognized. In the case first cited Judge ‘Townsend refused to follow 
Miller v. Eagle Mfg. Co. The patent in suit was the one covering the 
overhead trolley system of electric railways which has gone into such 
general use in this country. The inventor filed an application covering 
the invention broadly, and while this was pending he took out a patent 
for a special form of trolley. The broad patent granted afterward was 
attacked for lack of novelty, but the court upheld it. The patents cov- 
ered different devices so that the precise question of the A//er case did 
not arise, but the opinion is interesting as showing a tendency to restrict 
the scope of that decision. A similar decision was reached by Judge Coxe 
in Zhomson-Houston Co. v. E. & H. Ry. Co., 69 Fed. Rep. 257, which 
involved the same patent. 

In the following cases Miller v. Eagle Mfg. Co. was distinguished or : 
cited for a narrow doctrine: Gamewell Co. v. Signal Co., 61 Fed. Rep. 
948; U. S. v. Bell Tel. Co., 65 Fed. Rep. 86; Reynolds v. Paint Co., 68 
Fed. Rep. 483; Bell Tel. Co. v. U. S., 68 Fed. Rep. 542. The case has 
been followed only once, in Fasset v. Ewart Mfg. Co., 62 Fed. Rep. 404, 
where the facts were similar, and there was the additional circum- 
stance that the inventor attempted by the second patent to prolong his 
monopoly. 

On the whole it may be said that the case will be followed only when 
the facts are similar or when the inventor has not acted in good faith, 
and that no attempt to extend the scope of the doctrine will be favored 
by the courts. This view is supported by the opinion of the Court of 
Appeals for the Second Circuit in Zhomson-Houston Co. v. E. & H. Ry. Co., 
71 Fed. Rep. 396, on appeal from the decision of Judge Coxe. The court, 
Wallace, J., at p. 405, says: ‘‘ Some observations in M/i/er v. Mfg. Co. seem 
to have created some misapprehension of the scope of that decision on the 
part of the profession, but the principles enunciated in the opinion are so 
plainly stated that those observations when considered in their applica- 
tion to the case before the court, ought not to be misconceived. The 
court decided in that case that the two patents . . . were in fact for the 
same invention, and consequently the later patent was void.” This is 
the latest expression of opinion on the subject, and, coming from such a 
high authority, may be taken as conclusive. 





A MopiFICATION OF LAWRENCE v. Fox — BANK CuHEcKs.— That in- 
consistencies are pretty sure to follow when courts adopt a rule funda- 
mentally wrong in principle is well illustrated by the difficulties which 
are being experienced by those courts which have adopted the rule of 
Lawrence v. Fox (20 N. Y. 268), namely, that a promise by A. to B. to 
meet B.’s debt to C. will support an action by C. against A., although C. 
was not a party to the contract. Such an action would not have been 
tolerated by the old common law, but the doctrine has gained a foothold 
in many of our jurisdictions. (See 8 HarvarD LAw REVIEW, 93; 9 Har- 
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VARD Law REVIEW, 233. Among the States which apply this rule there 
are some, including New York itself, which hold that a promise by a bank 
to its depositor that it will pay the depositor’s debts to third persons 
(check-holders) will not support an action by the check-holders against 
the bank. It is hard to see how the cases can be reconciled on any 
principle, but as there is no common law principle at the bottom of the 
rule in Lawrence v. Fox, the inconsistency may presumably be treated as 
a determination on the part of those courts to narrow the scope of the 
rule, and not to apply it where the third party is merely one of an un- 
determined class of the promisee’s creditors, instead of being a single 
creditor definitely named by the contracting parties. 

The New York court in “tna Bank v. Fourth Bank (46 N. Y. 82, 87) 
endeavored to distinguish the cases as follows: “ Lawrence v. Fox was 
upon an express promise to pay a sum of money, received by the de- 
fendant from a debtor of the plaintiff, to the plaintiff; and the promise 
was the consideration upon which, and upon which alone, he received 
the money... . Here the defendant was a debtor upon a general 
banker’s account; there was no special loan on an express promise to 
pay the plaintiff’ In New Jersey this inconsistency exists (Huyler’s 

: Executors v. Atwood, 26 N. J. Eq. 5043 Creveling v. Bloomsbury Bank, 
46 N. J. Law, 255); and in Pennsylvania also (Merriman v. Moore, go 
Pa. St. 78; First Bank v. Shoemaker, 117 Pa. St. 94); but in the latter 
State they allow a suit if the check is for the whole amount of the 
deposit (Saylor v. Bushong, 100 Pa. St. 23), on the theory that such a 
check is an assignment of the funds in the bank, —an objectionable 
doctrine, it would seem, when it is remembered that a bank, instead of 
holding any specific funds of the depositor, is merely his debtor, and 
that a check is an order to pay, in the nature of an unaccepted bill of 
exchange. In Maryland and Michigan, states which follow Lawrence v. 
Fox, the courts seem to deny the right of a check-holder to sue the bank, 
although the point does not appear to have been directly adjudicated. 
(O'Neal v. School Commissioners, 27 Md. 227; Moses v. Franklin Bank, 
34 Md. 574; Crawfordv. Edwards, 33 Mich. 354; Brennan v. Merchants’ 
Bank, 62 Mich. 343.) Perhaps the most interesting example of this 
inconsistency is in Colorado. In Lehow v. Simonton (3 Colo. 346), a 
third party, to whom the money was by the coutract to be paid, was 
allowed to sue on the contract; but in Boettcher v. Colorado Bank (15 
Colo. 16), a suit by a check-holder against the bank was decided in 
favor of the bank; one judge, however, feeling himself bound by Zehow v. 
Simonton, dissented, on the ground that the cases were indistinguishable. 

A number of authorities on this point are cited in a recent and care- 
fully considered case in Ohio (Cincinnati H. & D. R. R. Co. v. Metro- 
politan Bank, 42 N. E. Rep. 700), which holds that the check-holder has 
no right of action against the bank for refusal to pay the check. 





CONVERSION BY A PLEDGEE.— Two recent cases, Waring v. Gaskill, 
22 S. E. Rep. 659 (Ga.), and Richardson v. Ashby, 33 S. W. Rep. 806 
(Mo.), are authority for the proposition that where a pledgee tortiously sells 
his pledge, or repledges it for a greater sum than the debt for which it 
is security, the pledgor has an immediate right to bring an action in 
trover without tendering the amount of his indebtedness. What little law 
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there is on this subject is unsettled. It would seem the more natural step 
to bring an action for violation of the contract of pledge, or to tender 
payment before bringing the action of trover. In the action on the con- 
tract, at least, an equitable defence would be allowed. The plaintiffs 
damages would be diminished by the amount of his debt to the defendant, 
the pledgee. 

On the precise question involved in the two cases cited there is a con- 
flict of opinion. In England the law is contrary to these authorities. The 
first English case on the subject, Johnson v. Stear, 15 C. B. N. S. 330, 
held that the pledgee’s act was conversion, but that the amount of damages 
should be only the pledgor’s actual loss, — that the pledgee’s interest in the 
pledge at the time of the conversion should be taken into account. Mr. 
Justice Williams in an able dissenting opinion maintained that the pledgee 
stood in practically the same position as a factor,—that by his act the 
pledgor regained immediate right of possession, and was entitled to judg- 
ment in trover for the full value of the goods. Obviously, if there was 
conversion at all, full damages should have been awarded. Two later cases, 
Donald v. Suckling, L. R. 1 Q. B. 585, and Halliday v. Holgate, L. R. 
3 Ex. 299, practically overruled Johnson v. Stear by holding that there was 
no conversion. ‘To support this view, the court maintained that a pledge 
is something more than a mere bailment, and that the pledgee, by parting 
with possession, does not lose his special property in the pledge. Mr. 
Justice Shee dissented in Donald v. Suckling on the grounds put forth by 
Mr. Justice Williams in the earlier case. Nevertheless, these two cases 
represent the English law. 

In the United States the question is still open. Some courts adopt the 
English view without question or hesitation. Others maintain the views 
adopted by Georgia and Missouri courts. The English doctrine would 
seem to be the less satisfactory. ‘There is no cogent reason for holding 
that the pledgee gets so much more extended rights than a bare bailee 
that he can dispose of the article pledged without losing his lien. It would 
seem more natural and consistent that, apart from the privilege of pledging 
up to the amount of the original security, a proceeding which in no way 
affects the first pledgor’s position, —the pledgee should have no more right 
than the factor holding his principal’s goods, on which he loses his lien in 
parting with possession. Just as the pledgor may maintain trover for de- 
struction of the pledged goods by the negligence of the pledgee, so should 
he be allowed trover when the pledgee has repledged the goods for an 
amount greater than the original pledgor’s indebtedness to him. 





RESPONDEAT SUPERIOR IN THE CASE OF CHARITABLE CORPORATIONS. — 
Is the doctrine of respondeat superior to be applied to charitable corpora- 
tions? A résumé of the judical decisions in point may start appropriately 
with the case of Duncan v. Findlater, 6 Cl. & Fin. 894 (1839), decided 
on appeal from the Scotch Court of Session. The only importance of 
the case lies in a dictum by Lord Cottenham to the effect that the funds 
of a body incorporated for public purposes can never be diverted from those 
purposes to the payment of damages which are recovered for injuries caused 
by the negligence of the servants of the corporation ; and that a suit for 
such damages is consequently idle, and will not be entertained by the 
courts. This view was reaffirmed and applied to charitable corporations 
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in Feoffees of Heriot’s Hospital v. Ross, 12 Cl. & Fin. (1846), also a 
Scotch appeal case. Holliday v. St. Leonard’s Parish, 11 C. B. N.S. 
192 (1861), although dealing with the liability of a local surveying board, 
lays down a rule which is often invoked to protect charitable corporations : 
“Persons intrusted with the performance of a public duty, discharging it 
gratuitously, and themselves taking no personal share in the mode of its 
performance, are exempted from liability for the negligent acts of the 
persons employed by them.” (Per Erle, C. J., p. 204.) The great 
case on this point of law was decided in the House of Lords in 1866 
(“ Mersey Docks and Harbor Board” Trustees v. Gibbs, L. R. 1 H. L. 
93). This case also, though not dealing with charitable corporations, 
is applicable to them. The court overthrows the dictum in Duncan v. 
Findlater. Trustees here managed certain docks solely for the public 
benefit ; but according to the terms of the incorporating statutes, as in- 
terpreted by Blackburn, J., a duty was imposed upon the corporation 
“to take reasonable care that they” (i. e. the docks) “were in a fit 
state” for public use; and it was held that the corporation, despite its 
public nature, could not rid itself of liability for non-performance of its 
duty, by relegating performance of that duty to its servants. The funds of 
the corporation were held applicable to the payment of damages recovered 
for breaches of duty. Foreman v. Mayor &c., L. R. 6 Q. B. 214 (1884), 
marks the limit reached by the English cases. A servant of the local 
board of highway surveyors had negligently left stones on the highway. 
It does not appear whether this was a breach of the duty imposed on the 
board, or mere collateral negligence of the servant. It was said, however, 
that a corporation established for public purposes was liable for the negli- 
gence of its servants to the same extent that a private person or private 
corporation would be liable; and it was also said that Mersey Docks &¢. 
Trustees v. Gibbs had overruled Holliday v. St. Leonard’s, though not by 
name. 

In Donaldson v. Commissioners &*¢., 30 New Bruns. Rep. 379 (1890), 
plaintiff brought suit against a hospital for negligent treatment at the 
hands of the hospital physicians and nurses. The defendant’s demurrer 
admitted the alleged duty to see that its patients received proper treat- 
ment, but rested its defence on the broad claim that a charitable cor- 
poration is not liable for torts of its servants, and cited Ho/liday v. 
St. Leonards, and the earlier House of Lords cases, supra. It was 
properly held, however, that as the defendant had admitted a duty to 
bestow careful treatment, it was liable for non-performance of that duty, 
although the non-performance was due to its servants’ negligence. 
This case plainly goes no farther than Mersey Docks Gc. Trustees v. 
Gibbs. 

In the United States, the decisions are irreconcilable. Downes v. 
Harper Hospital, 101 Mich. 555 (1894), takes the extreme view supported 
in Feoffees &c. v. Ross, supra, that a charitable corporation can never be 
liable for the negligence of its servants. McDonald v. Massachusetts 
General Hospital, 120 Mass. 432 (1876), and Union Pacific Ry. Co. v. 
Artist, 60 Fed. Rep. 365 (1894), take a middle ground, that the duty of a 
charitable hospital corporation is confined to the exercise of reasonable 
care in furnishing suitable accommodations and competent attendants ; 
and that beyond the performance of these duties there is no liability of 
the corporation for the negligence of its servants. Glavin v. R. I. Hos- 
pital, 12 R. I. 411 (1879), on the other hand, holds that, once the relation 
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of servant and master is made out, a charitable corporation is liable for 
its servants’ negligent acts, — adopting the doctrine of Foreman v. 
Mayor & ¢. 

Despite Downes v. Hospital, supra, it is generally law then that a cor- 
poration designed for charitable (or public) purposes is liable for the 
non-performance of whatever duty may be imposed upon it; nor is it a 
sufficient answer to allege that its non-performance was due to its ser- 
vants’ negligence, or that it possessed no funds but those dedicated to 
carrying out its charitable or public purposes. The exact extent of the 
duty imposed is often a troublesome question. ‘That difficulty, however, 
does not affect the liability of a corporation once the duty is determined. 
But the decisions cited supra show that the question whether, beyond this 
liability for the non-performance of duty, there is a liability for the negli- 
gence of the corporation’s servants, is still open. The English courts 
(Foreman v. Mayor &c., supra) now decline to recognize any distinction 
in applying the doctrine of respondeat superior to charitable and to busi- 
ness corporations. Yet this doctrine has never been sustained on satisfac- 
tory grounds ; it has been vigorously assailed at times (see Parliamentary 
Blue Book on the Employers’ Liability Bill, 1877; testimony of Bramwell 
and Brett, L. JJ., pp. 58, 59, 115, 119), and is questioned in Pollock 
on Torts, 2d edition, 69, 70. It may be well doubted, therefore, whether 
it should be extended to the case of charitable corporations, where it is 
more likely to impair than to secure substantial justice. The Connecticut 
Supreme Court in the last decided case on the point (Mearns v. Water- 
bury Hospital, 33 Atl. Rep. 595), after a careful and exhaustive considera- 
tion of authorities, has refused to make such an extension. The outcome 
of a similar case, at present awaiting decision in the New Hampshire 
Supreme Court, will be watched with interest. 

Of course if, in certain circumstances, a charitable corporation can be 
said to be a servant of the public in the sense that an officer of state 
is such a servant, the doctrine of vespondeat superior is inapplicable on 
other grounds. 
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AGENCY — LIBEL — LIABILITY OF MANAGING EDITOR OF NEWSPAPER. — Heé/d, 
where the managing editor of a newspaper is also an officer of the corporation owning 
the paper, he is equally liable with the publisher and proprietor for the consequences 
of a libellous publication, and mere want of knowledge on his part is no defence, since 
it is his business to know. Smith v. Utley, 65 N. W. Rep. 744 (Wis.). 

If in this case the libellous matter actually passed through the hands of the 
managing editor to those employed in the actual work of printing, there is no 
question of his liability. It is a positive act, like a trespass on land. But assuming 
that it did not so happen, the case turns on the distinction between nonfeasance 
and misfeasance. Did the editor by assuming his position so interfere, and play 
such an active part, that he became responsible to third persons for the careful 
conduct of the paper? It seems difficult to say that he did not, and yet it has been 
held that a general agent, having control of real estate, cannot be held for injuries 
received from the falling of a door on account of its being out of repair. Bazrd v. 
Shipman, 1 32 Ill, 16. The fact that the editor here was an officer of the corporation 
has no bearing on the matter. 


AGENCY — WHEN KNOWLEDGE OF AGENT IS KNOWLEDGE OF PRINCIPAL. — 
Where the agent of an insurance company has acquired knowledge of outstanding 
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over-insurance, by virtue of his relation as attorney for the party insured and in a 
transaction wholly foreign to the business of the company which it is his duty to trans- 
act, his knowledge does not estop the company. Union Nat. Bank v. German Ins. 
Co., 71 Fed. Rep. 473. 

The general statement that knowledge of the agent is knowledge of the principal 
means that the knowledge of the agent is so when acquired in a transaction which is 
part of the agency. Knowledge acquired in a wholly collateral proceeding cannot be 
imputed to the principal. It is on this ground the case rests, and not on the fact that 
the statements between attorney and client are confidential. In Zrentor v. Pothen, 49 
N. W. Rep. 129, and in St. Paul /ns. Co. v. Parsons, 50 N. W. Rep. 240, a full discussion 
of the subject will he found. 


BILLS AND NOTES—INNOCENT PURCHASER — KNOWLEDGE AT TIME OF ACTION 
BROUGHT OF AN EQUITABLE DEFENCE. — A bill was drawn on and accepted by the 
defendant payable to the drawer, and by him indorsed to the plaintiff, an innocent pur- 
chaser. The bill was dishonored at maturity, but before trial was begun in this action 
the plaintiff learned that between the drawer and the defendant there was a failure of 
consideration. The plaintiff held at the time of dishonor, and still holds, sufficient funds 
of the drawer to pay the bill, but neglects to appropriate them and prosecutes this 
action at the instigation of the drawer. /Yée/d, the funds of the drawer in the hands of 
the plaintiff should be offset against the bill. Van Winkle Machinery Company v. 
Citizens’ Bank, 33 S. W. Rep. 862 (Tex.). 

The result reached is eminently satisfactory and seems correct. The true ground 
would seem to be that under the circumstances the drawer became the real debtor, 
for whom the defendant was a surety, who, when sued by the creditor, is entitled 
to set off any assets of his principal in the hands of the plaintiff. 


BILLS AND NoTEs— UNACCEPTED CHECK.—A bank is not liable to a check- 
holder in a suit on the check, although it has funds of the drawer more than sufficient 
to pay the check. The question arose on demurrer. Cincinnati, Hamilton, & Dayton 
R. R. Co. v. Metropolitan Nat. Bank, 42 N. E. Rep. 700 (Ohio). 

Ohio thus accords with the majority of jurisdictions; a few States are contra. 
2 Randolph on Commercial Paper, 250; 2 Daniels on Negotiable Instruments, § 1638. 
See NOTEs. 


ConFLIcT OF LAws— DoMICIL — EVIDENCE OF CHANGE — RESIDENCE AT VaA- 
RIoUS PLACES. —D.’s domicil of origin and birthplace were Scotch. At the age of eleven 
he went to school in England, remaining there for eight years, but spending vacations 
in Scotland. He then went to Media for five years, there becoming a priest in the 
Church of England. He returned to Scotland for six months. For twenty-six years 
thereafter he served in eight or more churches in England, spending however a year 
upon the Continent, another in Scotland, and two in Grenada. During all these years, 
unless abroad, D. spent two or three months in each year in Scotland. In England he 
lived principally in apartments and in the houses of others, but soon after marriage, in 
1872, took a house for three months, and later the lease of another for seven. His wife 
died in 1891, the question being as to D.’s domicil at the time of her death. /e/d, that 
it was Scotch. /nz re Dunbar, 12 The Times Law Rep. 153. 

The court thought that the domicil of origin had never been changed, though the 
case did not require a decision as to this. The case exhibits a tendency to follow /x re 
Patience, 29 Chan. Div. 976, although its facts would seem to bring it within the decision 
of Ju re Craignish, L. R. [1892] 3 Chan. 180. American courts have less difficulty in 
finding a change of domicil. Williams v. Roxbury, 12 Gray, 21; Wilbraham v. Ludlow, 
99 Mass. 587; Hicks v. Skinner, 72 N.C. 1. 


CONSTITUTIONAL LAW — GETTYSBURG RESERVATION. — Under an act of Congress 
providing for monuments and tablets at Gettysburg “for the purpose of preserving the 
lines of battle at Gettysburg, Pa., and for properly marking with tablets the positions 
occupied by the various commands,” proceedings were begun for the condemnation of 
land. eld, the act is within the constitutional power of the national legislature. 
United States v. Gettysburg Electric Ry. Co., 16 Sup. Ct. Rep. 427. See NOTEs, 


CONTRACTS — ACCORD AND SATISFACTION. — Plaintiff and defendant disagreed as 
to the amount due the former as commission for a sale. Defendant sent a check for 
the amount admitted by him to be due plaintiff, and enclosed a voucher, to be signed 
and returned by plaintiff, acknowledging receipt of the check “in /fu// payment for 
commissions.” Plaintiff kept and used the check, but did not return the voucher. 
Held, by accepting the check, plaintiff had precluded himself from disputing the fact 
that the check was full payment. Vassoty v. Tomlinson et al. 42 N. E. Rep. 715 (N. Y.). 

The claim here being for an unliquidated sum, and plaintiff having accepted the 
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check, an accord and satisfaction is fairly shown. Plaintiff had no business to keep 
and use the check otherwise than on the conditions on which it was sent. As the court 
J puts it, “ When he indorsed and collected the check referred to in the letter ask- 
ing him to sign the enclosed receipt in full, it was the same, in legal effect, as if he had 
signed and returned the receipt, because acceptance of the check was a conclusive elec- 
tion to be bound by the condition upon which the check was offered.” 2 Parsons on 
Contracts, 8th ed., p. *687 and note ¢, has a discussion of the subject. In connection with 
this subject it is interesting to note a case just decided in Michigan, where plaintiff, 
having received a sum for wages minus the amount of a railway fare, which defendant 
expressly refused to allow, and having given a receipt in ///, was held thereafter pre- 
cluded from successfully suing on the claim for the fare, though both parties admitted 
the sum actually paid to be due so far as it went. Tanner v. Merrill, 65 N. W. Rep. 
664 (Mich.). ‘Two judges dissent, on the ground that payment of a debt admittedly 
due is no considerationfor a discharge of a further claim. But as the two claims 
were not separate, and the payment and receipt were given for a lump amount which 
was unliquidated, the case would seem to be analogous to the New York case. 


ConTRACTS — ILLEGALITY. — The plaintiff and defendant had entered into a part- 
nership to carry on certain faro and crap games. The plaintiff now sues for his share 
of the proceeds in the hands of his partner. e/d, that where the illegal contract has 
been carried out, the illegality of the contract is not a bar to calling the partner who 
holds the profits to account. J/¢Donald v. Lund, 43 Pac. Rep. 348 (Wash.). 

The decision in this case is carefully reasoned out and well supported by authorities 
cited, yet it does not appear sound. The plaintiffs claim is founded on the contract, 
and allowing a recovery is carrying the contract into effect. The better mode of deal- 
ing with such cases is to leave the parties remediless. The vice of the contract enters 
into the settlement, and the law should interfere to aid neither when both are iz paré 
delicto. Dixon v. Olmstead, 9 Vt. 310; Embrey v. Jemison, 131 U.S. 336; Harvey v. 
Merrill, 150 Mass. 1; 2 Parsons on Contracts, 8th ed. p. *747, and cases cited. 


CONTRACTS — PUBLIC POLICY — AGREEMENT TO WAIVE CLAIM FOR NEGLIGENCE. 
— Where an employee joins a voluntary relief association to which he contributes, 
and his employers guarantee the obligations, pay the operating expenses, make up 
deficits in the fund, supply surgical attendance, etc., an agreement by him in his 
voluntary application for membership that acceptance of benefits from the association 
for an injury shall operate as a waiver of his claim for damages, is not void as against 
public policy. Otis v. Pennsylvania Co., 71 Fed. Rep. 136. 

Where under a similar agreement he elects to accept aid from the association. in 
ignorance of the strength of his claim against the company, it was e/d in another 
recent case that the effect of his election, in barring an action against the company, is 
not avoided. Vickers v. C. B. & Q. R. R., 71 Fed. Rep. 139. 

Both decisions are amply supported by the authorities cited. It is the election 
given to the employee either to receive aid from the association or to sue the company, 
that removes the objection that the contract is one to avoid liability for one’s own 
negligence. Contracts of the latter class are of course void. Roesner v. Hermann, 
8 Fed. Rep. 782; Runt v. Herring, 21 N. Y. Supp. 244. 


CONTRACTS — THE POWERS OF COLLEGE AUTHORITIES. — Plaintiff, who had 
been expelled from defendants’ college, brought an action for breach of contract, alleg- 
ing that the expulsion was unlawful. /é/d, that the relation between a student and his 
college is not contractual, that there was no ground for judicial interference, and that 
plaintiff’s only remedy was by appeal to the Visitor. Green v. Master and Fellows of St. 
Peter’s College, Cambridge, 3t Law Journal, 119. See NoTEs. 


CORPORATIONS — LIABILITY OF CHARITABLE CORPORATION FOR NEGLIGENCE 
OF ITS SERVANTS. — Hé/d, a charitable corporation (in this case a hospital) is not 
liable for injuries to a patient due to negligent treatment by the physicians and nurses 
in its employ where it has exercised due care in their selection. earns v. Waterbury 
ffospital, 33, Atl. Rep. 595 (Conn.). See Nores. 

CorRPORATIONS — MISAPPROPRIATION BY DrrREcTors. — He/d, that one who holds 
stock as collateral may maintain a bill against the directors whose misappropriation 
impairs his security. Green v. Hedenberg, 42 N. E. Rep. 851 (IIl.). 

An English case decided in 1852 held that a cestud gue trust of shares in a railway 
could, by joining its trustee, maintain a bill against the directors alleging certain illegal 
acts were in contemplation. Ay. v. Rushout, 5 De G. & S. 290. In 1879 the Supreme 
Court of Minnesota held that an action would lie by pledgees of stock against the 
directors, not in the name of the corporation, but directly to protect their own interest 
against a breach of trust. Baldwin v. Canfield, 26 Minn. 43. The principal case follows 
this latter decision without comment. 
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CORPORATIONS — ULTRA VIRES— LAWFUL ACT FOR UNLAWFUL PURPOSE. — 
The receiver of an insolvent national bank sued a State bank for an assessment made 
upon shares of an insolvent bank owned by the defendant corporation, which pleaded 
that it did not become possessed of the shares by way of pledge, upon execution, or 
upon compromise of a debt, the only ways in which it lawfully might; that its president 
had bought the stock and caused its transfer to the defendant, against provisions 
of both Federal and State statutes. /e/d, that the defendant could not “set up its 
own violation of law to escape the responsibility resulting from its illegal action.” 
State Bank v. Hawkins, 71 Fed. Rep. 369. 

The court carefully distinguishes between z/tra vires in the sense of a lack of 
corporate authority to perform the act in question under any circumstances, in which 
case it is available as a defence to either party to the contract, and w/tra vires as 
applied to an act which the corporation is authorized to perform for a specific pur- 

ose, and which has been performed for an unauthorized purpose, in which case it 
is not. The present decision falls within the latter class. On the first point, see 
C. T. Co. v. Pullman Co.,139 U.S. 24; 8 Harv. LAW REv. 506. The principal case 
cites numerous authorities upon the second point. See especially Bank v. Matthews, 
98 U.S. 621; Fritts v. Palmer, 132 U.S. 282; Ditch Co. v. Zellerbach, 37 Cal. 543. 


CORPORATIONS — ULTRA VIRES CONTRACT — SuRETY.— A. contracted with a 
county to furnish water supply. B. signed A.’s bond as surety. The county paid the 
contract price in advance and A. refused to perform, on the ground that the contract 
was ultra vires. Held, (1) A. is liable to the county on a guantum meruit for the con- 
sideration so paid; (2) B. cannot be held as surety for this liability. Zdwards County 
v. Jennings, 33 S. W. Rep. 585 (Tex.). 

It is well settled in many jurisdictions that where one party to a contract has per- 
formed and the other party repudiates and sets up the defence of w/tra vires, the party 
so repudiating is liable on a guantum meruit. See R. R. Co. v. Keokuk Co., 131 U.S. 
389. The principal case is interesting as bringing out very clearly the nature of this 
liability. It results from the invalidity of the contract, and is not in any sense grounded 
on the contract itself. Therefore the surety whose liability was only on the contract 
was not bound. The rule that a surety will not be held beyond his original liability is 
elementary. See opinion of Judge Story in A/Zeller v. Stewart, 9 Wheat. 680. 


Equity — CONVEYANCE IN FRAUD OF INTENDED HuSBAND.—A., ten days before 
her marriage to B., voluntarily conveyed her real estate to C. without the knowledge of 
B. A child was born and A. died. C. conveyed to D., who conveyed to the child, both 
deeds reciting a nominal consideration. /e/d, such conveyances were in fraud of the 
marital rights of the husband, and voidastohim. Therefore he is entitled to his curtesy. 
Leary v. King, 33 Atl. Rep. 629 (Del.). 

Before the modern Married Women Acts the doctrine was universal that a voluntary 
secret conveyance by either husband or wife during the engagement and before marriage 
was a fraud on the marital rights of the other, and void to that extent. Strathmore v. 
Bowes, t Ves. Jr. 22; see also collection of authorities in 1 Wh. & T. L. C. 317. 
Under the modern statutes the courts have shown no disposition to alter the doctrine, 
and the rule remains substantially the same. Duncan’s Appeal, 7 Wright, 67; Beere v. 
Beere, 44 N. W. Rep. 809 (Ia.); Murray v. Murray, 13 S. W. Rep. 244 (Ky.); Aeredee 
v. Pritchard, 16 S. E. Rep. 903 (N. C.). 


Equity — UNAUTHORIZED USE OF PUBLIC FUNDS — ATTORNEY GENERAL ONLY 
CAN ENJOIN. — By statute an appropriation was made for the erection of an insane 
asylum and defendants were thereby appointed as commissioners to locate and build 
the asylum. One Taylor filed a bill in equity in the name of the State as plaintiff, 
alleging that this statute was unconstitutional and that the expenditure of the State’s 
money in the erection of the asylum was therefore unauthorized. ‘The bill prayed that 
defendants be enjoined from expending the appropriation. e/d, that equity has no 
jurisdiction to interfere. State v. Lord, 43 Pac. Rep. 471 (Ore.). 

The decision is handed down in a lengthy but interesting opinion by Wolverton, J. 
He supports the result on several distinct grounds. The most satisfactory of these 
grounds appear to be that the Attorney General does not appear as a party to the 
bill; that the bill must therefore be taken as if filed in the name of Taylor; that on 
the allegations of the bill no property right of Taylor’s will be infringed by the pro- 
posed expenditure ; that the Attorney General is the only proper party to ask an in- 
junction against an unauthorized use of public funds ; that the bill does not therefore 
disclose any ground on which equity can take jurisdiction at the instance of Taylor. 
The opinion goes on to consider under what circumstances equity will take juris- 
diction of a bill for an injunction filed by the Attorney General in behalf of the 
State. 
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EQuITy— WRONGFUL CONVEYANCE BY TRUSTEE— RIGHTS OF PURCHASER 
AFTER PARTIAL PAYMENT.— This was a bill by a cestuz to recover land wrongfully 
conveyed by the trustee to defendant. Defendant claimed an indefeasible title as pur- 
chaser for value without notice. It appeared that part of the purchase money had been 
paid before notice. The court directed that defendant should convey. /e/d, that this 
was correct, since defendant, to insist on his right to retain the legal title as security 
for the money paid in good faith, should have claimed this in his answer. Wedd v. 
Bailey, 23 S. E. Rep. 644 (W. Va.). 

While it is too late to contend that a purchaser in a case like this should have an 
indefeasible title, still, as the court admits, he has an equity fro ¢anto for money paid 
before notice. Perry on Trusts, § 221. Under the modern doctrine one seeking to 
recover land wrongfully conveyed by a trustee must allege in his bill that defendant 
is not a dona fide purchaser for value. Moloney v. Rourke, 100 Mass. 190. How then 
can it be said plaintiff was entitled to the relief the court has given him in the principal 
case when it clearly appears defendant has rights as a dona fide purchaser for value? 
The rights of a dona fide holder of a bill or note under like circumstances would seem 
to be analogous. Dresser v. Ry. Co., 93 U.S. 92. 


EVIDENCE— ATTEMPT AT MODIFICATION ON A NEW TRIAL.—On a new trial 
the evidence of the plaintiff’s witnesses was changed with the apparent purpose of 
avoiding the decision of the appellate court. e/a, the evidence of the witnesses at 
the former trial is to be taken as the fact. Wiliams v. D.L. & W. R.R., 36 N.Y. 
Supp. 274. 

tt would seem to be plain law that when a new trial is ordered in general terms 
the issues of fact are again open for determination upon the evidence adduced. Aid- 
den v. Jordan, 28 Cal. 301. It does not clearly appear in the principal case that the 
witnesses at the two trials were the same persons, but if so the discrepancies in their 
testimony would merely serve to impeach their credibility. Chamberlayne’s Best on 
Evidence, 634. 


EVIDENCE — PAROL EviIpDENCE.—A., B., and C., nephews of one X., since de- 
ceased, occupied certain lands belonging to X., executing a lease for two years, which 
was extended from time to time. After the uncle’s death, the nephews set up against 
certain devisees an oral agreement made with them by X. that the lands should be 
theirs at his death. There were provisions in the lease seemingly inconsistent with 
such an agreement, particularly in the last extension, which apparently gave X. power 
to sell. He/d, the court is competent to reconcile on a reasonable basis these incon- 
sistencies ; and on the whole there is sufficient evidence of the parol portion of the 
agreement to justify the granting of specific performance. Jenkins, J., dissenting. 
Harman v. Harman, 70 Fed. Rep. 894. 

The case defines the extent of the rule allowing parol evidence when an entire con- 
tract is originally verbal and a part only is reduced to writing, namely, that the parol 
portions of such an agreement must be made out clearly and satisfactorily, and must 
not contradict the written portion. For a statement of the rule, see 1 Greenleaf, Evi- 
dence, 2844 (13th ed.) ; Ballston Bank v. Marine Bank, 16 Wis. 120, 136. 


EvIDENCE — PAROL EVIDENCE RULE. — The plaintiff was tenant to the defendant 
under a written lease, and brings this action for injury from non-repair of house. Parol 
evidence was offered to show that in addition to the terms of the written contract the 
defendant had undertaken to repair the tenement. This evidence was rejected. e/d, 
that no attempt was made to vary the written contract, but the evidence offered tended 
merely to establish a collateral stipulation concerning the same subject matter, and 
should have been admitted. Hines v. Wilcox, 33 S. W. Rep. 914 (Tenn.). 

The exception to the “parol evidence rule” recognized in this case is well estab- 
lished. Greenleaf, Evidence, § 2842, note 6; Best’s Evid., § 226 A, and cases cited. 
The collateral contract should be very distinctly collateral. Previous decisions, how- 
ever, have gone as far as the present in this respect. Ayer v. Bell Mfg. Co., 147 Mass. 
46, and cases referred to above. 


Girt OF GROWING CrRops— DELIVERY.—A life tenant of certain land gave 
plaintiff by parol a growing crop of corn. Before the crop was ripe, the life tenant 
died, and the remainderman conveyed his interest in the land to the defendant. Plain- 
tiff brings an action to enjoin defendant from appropriating the corn crop to her use. 
Held, that life tenant could dispose of growing crops by gift, and his gift to plaintiff 
was valid. Shaffer v. Stevens, 42 N. E. Rep. 620 (Ind.). 

It is well understood that a gift, unaccompanied by actual or constructive delivery 
of the property given, is not valid. In Modle v. Smith, 2 Johns. (N. Y.) 52, Chief Jus- 
tice Kent decided that growing corn was susceptible of delivery only by putting the 
donee in possession of the soil, and that anything less than this left the gift ineffectual. 
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It would seem, therefore, in the principal case, that the growing corn passed to the 
life tenant’s executor (Taylor, Landlord & Tenant, § 534), and that the plaintiff had no 
interest in it. 


JUDGMENTS — REs ADJUDICATA.— The defendant was arrested and an order of de- 
portation issued under the Chinese Exclusion Act. She had previously been arrested 
and discharged on hadeas corpus proceedings. He/d, that though the discharge was 
obtained by perjury and a fraudulent writing, it was decisive of the present case, and 
the order of deportation must be reversed. U.S. v. Chung Shee, 71 Fed. Rep. 277. 

This is sound, and in accord with previous decisions. Collateral impeachment of a 
judgment in Aadeas corpus can be made only on the ground of want of. jurisdiction. 
Freeman, Judgments, § 619. Judgments in general are not subject to collateral attack 
by parties on the ground set forth in this case. See Freeman, § 334, and Wells’s Res 
Adjudicata, Chap. I. Sec. 9. 


LIFE INSURANCE — RIGHTS OF BENEFICIARY.— By statute the beneficiary in a life 
policy is entitled to the proceeds of the ey not exceeding $10,000, free from the 
claims of creditors of the insured, though the premiums were paid by him. /é/d, 
that a man’s wife, the beneficiary in several policies maintained by him, may retain 
the proceeds, though it turns out his estate is bankrupt and the proceeds exceed 
$10,000, since it did not appear that he paid premiums after bankruptcy. A policy 
payable to a beneficiary is not part of the estate of the person who pays the premiums. 
Jones v. Patty, 18 So. Rep. 794 (Miss.). 

The decision is in accord with the weight of authority that the beneficiary named in 
a policy has a vested right with which the insured cannot interfere. Pingrey v. Jus. Co., 
144 Mass. 374, 1 Harv. Law REv. 156; Garner v. Jus. Co., 110 N. Y. 266, 2 HARV. 
Law Rev. 239; Bliss on Life Ins. § 318; Beach on ins. § 602. But see 17 Western 
Jurist, 297. This seems the better view. It is difficult to say just what the nature of 
this right is because of the confusion on the — of the rights of beneficiaries in 
contracts. It is not a trust, since there is no ves held in trust, and yet it has elements 
similar to a trust. There is a difficulty, however, when premiums are paid by a bank- 
rupt. Even without a statute it would seem that a reasonable provision may be made 
for his family by a bankrupt. Central Bank v. Hume, 128 U.S. 195; McCutcheon’s 
Appeal, 99 Pa. St. 133. Cf. Stokes v. Coffey, 8 Bush, 533. 


MorTGAGE— DEFECTIVE RECORD OF INSTRUMENT. — A mortgage left at the re- 
corder’s office is to be regarded as recorded from that time, in spite of the fact that it is 
actually recorded in the wrong book. Farribee v. McKerrihan, 33 Atl. Rep. 583 (Pa.). 

This may be regarded as the settled doctrine in Pennsylvania since the case of Glad- 
ing v. Frick, 88 Pa. St. 460, which overruled Luch’s Appeal, 44 Pa. St. 519, going back 
to the case of /’Lanahan v. Reeside, 9 Watts, 511. The rule may seem harsh on a pur- 
chaser, but that the owner of land should suffer for the negligence of the recorder 
seems equally hard. Many instruments may be wrongly recorded in the absence of 
negligence, as where they appear to be deeds, but are in fact mortgages. Should they 
be held unrecorded until after some court has passed on their character, and so enabled 
them to be entered on the right book? What if the court then reverses its decision? 
Must the owner wait till then before he can rely on the record? He has done all that 
is required of him when he deposits the deed in the hands of the recorder. That is all 
the statute demands of him. Of course, if it exacted not only a recording, but a re- 
cording in such and such a book, a different decision might be reached. 


PATENT LAW—GENERIC AND SPECIFIC PATENTS.— The issue by the patent 
office of a specific patent covering part of an invention for which an application is 
pending in the office is not an anticipation of the broader patent when it is issued. 
Thomson-Houston Electric Co.v. E. & H. Ry. Co., 71 Fed. Rep. 396. See Nores. 


PERSONS— MARRIAGE AFTER DIVORCE— VALIDITY OF PROHIBITED MARRIAGE. 

. — Held, that where, under a statute, the decree of divorce prohibited the offender’s 

marrying again, a marriage in spite of this is not void, there being no nullity clause in 
the statute. Crawford v. State, 18 So. Rep. 848 (Miss.). 

Being ves nova in Mississippi, the court avowedly adopts this view against the weight 
of authority. It examines the nature of the marriage contract, and finds strong 
grounds of public policy for holding such marriages valid when the statute will per- 
mit. The tendency of the courts to do this is pointed out in the cases that have arisen 
under statutes regulating the manner of solemnizing marriages. See Bishop, Mar., 
Div. & Sep., §§ 449, 698, 707. On the other hand, the Supreme Court of Vermont in 
the recent case of Ovitt v. Smith, 33 Atl. Rep. 769, holds such a marriage void, on the 
ground that a marriage contract, like any other contract, is void when prohibited by 
law. 
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PLEDGE — PLEDGEE CONVERTS BY REPLEDGING. — Held, that a pledgee, who re- 
pledges for an amount greater than the pledgor’s debt the goods intrusted to him 
on the contract of pledge, is guilty of conversion. The pledgor has an immediate 
right of action in trover without tendering payment of the debt. ichardson v. Ashby, 
33 S. W. Rep. 806 (Mo). See Nores. 


PROPERTY — BUILDING HIGH FENCE—MAtice. A. and B. owned adjoining lots. 
A.’s house was built on the boundary line. B. on his own land erected a high fence so 
as to completely shut off the light and air from the windows of A.’s house. B. acted 
purely from malicious motives. He/d, A. had no remedy at law or inequity. Leéts v. 
Kessler, 42 N. E. Rep. 765 (Ohio). 

The case is interesting as an extreme aye of the rule that an act legal in itself 
does not become illegal because actuated by a malicious motive. This rule is sustained 
by the great weight of authority, especially in cases where the act is a malicious use of 
a property or contract right. Stevenson v. Newnham, 13 C. B. 285 (Eng.); Chatfield v. 
Wilson, 23 Vt. 49. Chesley v. King,74 Me. 164, is contra, but its authority is greatly 
diminished by the decision in Heywood v. Tilison,75 Me. 225. Bartlett v. O’Connor, 
36 Pac. Rep. 513 (Cal.), contra, is ill considered and entitled to little weight. 

The civil law, in cases of adjoining owners, allowed an action for the malicious use 
of property rights. D. 39, 3,1, 12 (Ulpian). The Scotch and German courts have fol- 
lowed the civil law, and are therefore opposed to the common law rule. In Massachu- 
setts there is a statute giving a remedy in case of malicious erection offences. St. 1887, 
c. 348. 


PROPERTY — DEDICATION OF STREET.— The plaintiff sued for a trespass by de- 
fendant company in laying gas pipes on certain land of his. The defendant claimed 
that the land had been dedicated as a public street, and offered in evidence a deed by 
plaintiff conveying adjoining land and reserving the land in question as that piece 
“lying within the lines of Bates Street as laid out upon the city plan.” é/d, that such 
a plotting did not amount to an actual dedication, nor was the plaintiff estopped to den 
any public right of way over the land. Patterson v. People’s Natural Gas Co., 33 Atl. 
Rep. 575 (Pa.). —— 

This decision seems undoubtedly correct. A parol dedication to the public must be 
more than prospective to have any effect. Cincinnati v. White,6 Peters, 431. The 
reference to this land as a street in the deed did not give rise to any public right of way. 
Leigh v. Jack, § Ex. Div. 264. 


PROPERTY — RIPARIAN RIGHTS— ACCRETION. — Plaintiff owned a farm on the 
east bank of the Missouri River. An island formed in the east half of the river and 
opposite plaintiff’s farm. By accretion to the island the river channel between the 
island and plaintiff’s farm was gradually choked up, and finally the entire body of the 
Missouri flowed through what had formerly been the western channel. é/d, that a 
riparian owner on the Missouri owns the soil to the river’s edge only, and not to the 
thread of the stream ; that consequently plaintiff’s western boundary was not affected 
by the closing up of the eastern channel. Perkins v. Adams, 33 S. W. Rep. 778 (Mo.). 

There is a conflict of authority as to whether a riparian owner on the great inland 
rivers owns to the thread of the stream or only to the water’sedge. Kent’s Comm., 12th 
ed., Vol. ILI. pp. *428-*431. A long line of decisions has firmly established the latter 
doctrine in Missouri. It follows as a consequence of this doctrine that an island 
which forms in such a river does not become the property of the riparian owners. 
In the principal case as long as any part of the Missouri could be said to flow to the 
east of the island, plaintiffs claim was limited to the eastern edge of the eastern chan- 
nel, At some particular moment the entire body of the Missouri began to flow through 
what had been the western channel. Plaintiff could not claim that he, by this sudden 
change in location of the eastern bank of the Missouri, became entitled to the very 
appreciable body of land lying between the new location of the eastern bank and its 
location immediately before the change occurred. 


PROPERTY — RULE AGAINST PERPETUITIES— RESTRAINT ON ALIENATION. — 
The testator, being in partnership with his son and another, directed that said partner- 
ship should continue so long as his son or any of his son’s children should desire, the 
firm to have the use of real estate now occupied, paying rent therefor, and of the 
tools and other assets comprising testator’s share of the capital. Subject to these 
provisions, he gives all his property, including his share of the partnership income, toa 
charity ; if the partnership ceases for any cause, he gives one fourth of his share of the 
firm’ property to his son or his heirs, and three fourths to the charity. e/d, that these 
provisions would make the executor a trustee of that portion of the estate which was 
part of the firm’s capital, so long as testator’s son or any of his children should desire, 
and that this is obnoxious to the rule against perpetuities ; that consequently one fourth 
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vested immediately in the son and three fourths in the charity. Hamlin v. Mansfield, 
33 Atl. Rep. 788 (Me.). 

It would seem that an equitable fee vested immediately in the charity in this case, 
subject to the provisions in regard to the partnership. If so, the rule against perpetu- 
ities could have no application, except under the erroneous doctrine of S/ade v. Patten, 
68 Me. 380, by which perhaps the court felt bound. The provisions for the firm, while 
not enforceable against the equitable owner, might well have been permitted at the dis- 
cretion of the trustee. The only remote gift is the one fourth to the son or his heirs, 
since it may not vest for two lives. This gift the court gives effect to, so that the 
case seems wrong on all points. 


PROPERTY — TENANT FOR LIFE AND REMAINDERMAN — PAYMENT OF CHARGE 
ON INHERITANCE. — H. devised two houses, subject to a mortgage, to his wife C. for 
life, remainder to his children equally. C. expended a part of the rents in discharging 
the mortgage, and died. Her executor claims the amount so spent from the trustees 
of H.’s will, the houses having been sold under its provisions. e/d, the fact that the re- 
lation of parent and child subsisted between C. and the remaindermen does not rebut 
the presumption that she intended to keep the charge alive for her own benefit. /n re 
Harvey, [1896] 1 Ch. 137. 

The rule followed has grown up despite the fact that a large proportion of future 
estates created are, as matter of common knowledge, similar to the above, and the 
decision would seem correct. The rule may be traced through Jones v. Morgan, 
1 Bro. C. C. 206, 218; St. Paul v. Lord Dudley, 15 Ves. 167; Burrell v. Lord 
Egremont, 7 Beav. 205; and (dictum) Morley v. Morley, 5 D. M. & G. 610, 626. Cer- 
tain expressions in the latter case may justify the defendants’ contention. The present 
decision fails to state whether there was an assignment of the claim, losing sight of 
a distinction touched upon in the earlier cases. The passage quoted by A. L. Smith, 
L. J., would seem to indicate that there was not. As to estates tail, see Jones v. Morgan 
(supra), St. Paul v. Lord Dudley (supra), and 1 Story, Eq. Jur., 12th ed. c. 8, § 486. 


PROPERTY — WATER — SPRING — OWNERSHIP. — Defendant came on plaintiff’s 
land and carried away water from plaintiff’s spring. e/d, plaintiff had such prop- 
erty rights in the water as to entitle him to recover damages. Metcalf v. Nelson, 65 N. 
W. Rep. g11 (S. D.). 

The point came up squarely, as the plaintiff sued for damages for the value of the 
water rather than to pursue his certain remedy of trespass. The few English authorities 
reach acontrary conclusion. They go on the ground that property in spring water is 
analogous to property in air and wild animals, and that title can be acquired only by 
occupancy; the owner of the reality having merely a usufructuary interest. The last 
English decision is that of Race v. Ward, 4 E. & B. 703 (1855). See also 2 Blackstone. 
14,18; Year Book, Trin. 15 Ed. IV. 29, case 7; Manning v. Wasdale, 5 A. & E. 758, 
The principal case seems to be the only one where the question has arisen in the 
United States. The conclusion is a desirable one, and the case would doubtless be fol- 
lowed. Perhaps it can be reconciled with the English decisions, as it assumes that the 
spring was formed by percolating waters, while the English cases assume that a spring 
is the outlet of an underground channel. Both the English and American courts recog- 
nize a distinction between rights in percolating waters and those flowing in an under- 
ground channel. The authorities are collected in 64 Am. Dec. 727-730. 


TorTs— ASSAULT — RIGHT OF ACTION IN PARTY CONSENTING TO AN ABOR- 
TION. — Defendant induced plaintiff to submit to an attempted abortion by a phy- 
sician procured by plaintiff. Plaintiff’s health was thereby seriously injured, and she 
sued defendant for damages. /ée/d, her consent to the act deprived her of a right to 
recover civil damages therefor. Goldnamer v. O’Brien, 33 S. W. Rep. 831 (Ky.). 

It is doubtful whether in our law there are any general principles applicable to the 
right of a party to recover damages for the results of a criminal act to which he has 
consented. Consent to the destruction of property, under circumstances making the 
destruction criminal, would doubtless prevent a civil recovery by the owner. Consent 
to seduction is a bar to a civil suit by the party seduced. On the other hand, consent 
to the battery involved in a fist-fight is, by the great weight of authority, no defence to 
a civil action by either of the parties against the other. It is said the latter is a 
breach of the peace, something so abhorrent to the law that consent to it is void on 
public grounds. ‘This is an excellent reason for severe criminal punishment, doubtless, 
but it is perhaps not quite clear how the public weal is benefited by allowing a willing 
party to a criminal act to recover for the consequences of his own law-breaking. If it 
be sound law, however, to allow a principal in a prize-fight to salve his injuries at his 
adversary’s expense, public policy would seem to demand even more strongly the same 
privilege for the victim of a criminal operation. The Kentucky court recognizes the 
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similarity of the two cases, and criticises the decisions allowing mutual actions to 
prize-fighters. 


TorTs — MALICIOUS PROSECUTION OF A CIvIL ACTION. — Hé/d, an action will 
lie for malicious prosecution of a civil suit without arrest of the person or attachment 
of property. Lipscomb v. Shofner, 33 S. W. Rep. 818 (Tenn.). See NoTEs. 


VOLUNTARY ASSOCIATIONS — RESIGNATION. — The defendants were the governing 
committee of an association formed to provide for the legal assistance of the members 
when necessary, and the plaintiff sought an injunction to prevent them from depriving 
him of membership. The plaintiff had offered his resignation, but had withdrawn it 
before any action was taken. No club rule on resignation existed. He/d, (by Court of 
Appeal), assuming there was jurisdiction, the notification by the plaintiff when received 
by the committee was an election to resign, from which he could not retreat. Finch v. 
Oake, 12 The Times Law Reports, 156. 

The English courts do not recognize voluntary associations as such. Hector v. 
Flemyng, 2 M. & W. 172. But they recognize that a relationship of some kind exists 
among the members by uniformly entertaining suits to prevent expulsions contrary to 
the club rules or the laws of the land. Labouchere v. Earl of Wharneliffe, 13 Ch. D. 
346; Baird v. Wells, 44 Ch. D. 661, 670; and compare Rigby v. Connol, 14 Ch. D. 482. 
No authority on the precise point has been found, and the court mentions none. 
The decision, however, is probably correct, making the relation of a member to the 
organization like that of a party to a contract terminable on notice, or perhaps that of 
a continuing guarantor. Offord v. Davies, 12 C. B. N. s. 748. If a provision is made 
by the rules that a resignation must be accepted to be complete, that of course settles 
the matter, and possibly, in an organization distinctly social, that provision might be 
considered to be impliedly assented to by the members. 


REVIEWS. 


THe Works oF JAMES Witson. Edited by James DeWitt Andrews. 
Chicago: Callaghan & Co. 1896. 2 vols. pp. xlvi, v, 577, 623. 

The present edition in two large volumes, in clear type, with copious 
notes and index, is in striking contrast to the three modest little octavo 
volumes, containing merely the unembellished text of Mr. Justice Wilson’s 
writings, which formed the original edition of 1804. The lectures which 
are collected in these volumes are those which the author prepared, and 
in great part delivered, at the University of Pennsylvania in the years 
1790-91 and 1791-92. He had contemplated a three years’ course ; but 
his third series of lectures was never even prepared, so that his published 
work fails to cover the whole framework of the law. In addition to the 
lectures, there are included in this edition, as in the former one, his speech 
in defence of the Constitution before the Pennsylvania Convention (1787), 
his masterly argument on the power of Congress under the Articles of 
Confederation to incorporate the Bank of North America, together with 
one or two other speeches, and fragments of essays. Several speeches 
published in the original edition are justly deemed of insufficient impor- 
tance to justify reprinting. 

The value of his work is chiefly historical. The fact that his scheme 
of lectures was never completed, and the additional fact that his arrange- 
ment and treatment is colored by his training in the civil law, militate of 
course against its use as a text-book. Its historical value lies chiefly in 
the author’s attitude on certain constitutional questions. He anticipated 
by many years the conclusions reached by the United States Supreme 
Court as to the nature of a grant of land and of a corporate charter, and, 
what is most to his credit, he had already taken the position, more than 
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three quarters-of a century before the Legal Tender Cases were decided, 
that the United States, even under the Articles of Confederation, were 
invested with powers which were inherent in sovereign nations, and 
impossible of exercise by any individual State, although not granted by 
the Articles. As authority for these propositions, the book is superseded 
by United States Supreme Court decisions; but as an exemplification of 
the views held by the framers of our Constitution as to its proper interpre- 
tation, and so as a basis for the later decisions, it must remain valuable. 
Little fault is to be found with the substance of Mr. Andrews’s work as 
editor. He spares us unnecessary notes, and his notes where inserted 
are helpful, and properly appreciative of the scope and importance of the 
author’s propositions. The main body of the text bears testimony to 
careful proof-reading ; but not infrequently typographical errors mar the 
foot-notes ; and exception may be taken to such vague references as “See 
Pollock Maitland’s [szc] History of the English Laws” (vol. i. p. 440); 
and “See Appendix” (vol. i. p. 545), where the appendix meant is that 
at the end of the second volume. E. R. C. 





Tue Lanp Laws. By Sir Frederick Pollock, Bart. TLird Edition. Mac- 
Millan & Co., London and New York. 1896. pp. x, 233. 

To those who have read the book in the past this new edition will 
surely be welcome. For those who have yet to make its acquaintance, 
there is a fresh delight in store. Sir Frederick Pollock has a faculty 
for investing the driest of matters with interest. Take for example his 
amusing yet accurate account of “suffering a recovery,” where Brian and 
Littleton are in colorable litigation, and’ Catesby, the so-called ‘* vouchee,” 
accommodatingly ends the affair by surreptitiously “ departing in contempt 
of court.” A student could not desire a more agreeable introduction to 
the technical treatises on the law of real property; nor need the lay 
reader fear longer to find the subject of land laws “ caviare to the general.” 

The important changes from former editions include a thorough revision 
of the chapter on “ Early Customary Law,” and the addition of a note 
dealing with the “ Origins of the Manor” in the light of recent research. 
In this note, Sir Frederick commits himself to neither the “villa” nor the 
Germanic theory. The alterations in the account of early customary law 
were made necessary by a frank change of attitude as to the nature of 
“ folk-land.” It is no longer described as ager pubdlicus, land held by 
the nation for public purposes, (see 1st ed., p. 20,) but rather as “ land 
held by folk-right or customary law,” in contrast to “ book-land,” which 
was ‘‘ held in several property under the express terms of a written instru- 
ment.” Strangely enough, this view is a return to one advanced two hun- 
dred years ago, and owes its present acceptance to the researches of a 
Russian, Mr. Vinogradoff. 

Very naturally, there are many additions to the chapter on “ Modern 
Reforms and Prospects.” Several recent statutes are described, notice- 
ably the copyhold act of 1894. The Torrens Land Transfer System is 
dealt with very briefly and in a non-committal way, though it is quite evi- 
dent that in so far as the system does away with the possibility of “ ad- 
verse possession” of registered land, and the operation of the statute 
‘of limitations, it is displeasing to the author. The abolition of primogen- 
iture, and a radical simplification of the law, governing the settlement of 
estates, are said to be prospects the realization of which is not far off. In 
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an allusion to the radical reforms effected in the land laws in the last sixty 
years, Sir Frederick says, with characteristic humor and terseness: “ Lord 
St. Leonards would have been in their eyes” (¢. ¢. the Real Property 
Commissioners of 1829) “a rash innovator, Lord Cairns a revolution- 
ist, and for Lord Halsbury parliamentary language would have failed 
them.” The closing paragraph refers with much quiet satisfaction to the 
defeat of the socialistic candidates in the last Parliamentary elections. 
E.R. C. 





OuTLINEs OF LecAL History. By Archer M. White, Barrister-at-Law. 
London: Swan Sonnenschein & Co., Lim. New York: MacMillan 
& Co. 1895. pp. xvi, 251. 

Of the three works on English Legal History that have appeared 
within a half-year, this little volume by Mr. White undoubtedly covers 
the most ground, but is nevertheless primarily intended for the smallest 
class of readers. Mr. Inderwick in “The King’s Peace ” has given a 
sketch of the higher English courts. He traces their development in 
connection with the growth and changes in the customs and dealings of 
the people. “The History of English Law before the Time of Edward 
I., by Pollock and Maitland, covers the whole field of early English law 
in an unusually exhaustive and scholarly manner. This volume of Mr. 
White’s covers the ground of both the other works, though necessarily in 
the briefest manner possible, and then continues in new fields. Begin- 
ning with a brief description of the important features of the English 
judicial system of to-day, it proceeds to a history of the origin and evo- 
lution of the major courts, devotes a short chapter to the minor and 
obsolete. courts, and considers the Saxon system, “the cradle of the 
English law,” and the changes and distinctions between it and the 
Norman system. The last and longest chapter is a chronological sum- 
mary of leading principles and topics of the law, including sections on 
constitutional matters, equity, and criminal law. Each topic is treated 
tersely by itself, and traced from its origin through its important 
changes. The bare mention that all this information is compressed into 
less than 250 small pages will indicate that the book can be neither 
easy reading nor an exhaustive history. It is intended to aid English 
law students in preparing quickly for their Bar Trial Examination in 
Legal History. In fulfilling this end, it becomes so condensed and 
methodical as to be rather a syllabus or compendium than a literary 
work. ‘The fact that it is a text-book cannot be forgotten. Therefore, it 
will not attract the casual lay reader. The young student, however, will 
be delighted with it, as a better summary of the subject than he could 
possibly prepare. And as there is no other work which covers even 
superficially the whole extent of this little volume, it will appeal to many 
an older student of law and legal history as a handy reference manual. 

H. Cc. L. 





A MANUAL oF ELEMENTARY Law. By William P. Fishback, Dean of the 
Indiana Law School. Indianapolis and Kansas City: The Bowen- 
Merrill Company. 1896. pp. xxvii, 467. 

Owing to the considerable number of works of this nature already 
before the public, it may be doubted whether there is room for another. 
But, disregarding this question, the small volume by Mr. Fishback has in 
its field undoubted merit. It briefly but interestingly summarizes the well 
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settled principles of American law. No proposition is laid down which is 
not supported by adequate authority. Consequently only the broad prin- 
ciples which underlie the various branches of the law are explained. The 
work has no place in the library of an advanced student. Its usefulness 
is limited to those who are little more than beginners, and to the great 
class of laymen who find it advantageous to have a limited knowledge of 
law. The author claims.no more. He pretends to no originality, except 
that he uses simple language, which will appeal to beginners and inspire 
them to the more technical study that is required of the practitioner. In 
this avowedly limited character the volume should meet with success. 
H. Cc L. 





SUMMARY AND INDEX OF LEGISLATION BY STATES IN 1895. New York 
State Library Bulletin: Legislation No. 6. Albany. 1896. pp. 310. 
The Sixth Annual Bulletin of Legislation (1895) contains over 4,500 
titles in the summary, a complete subject index, and a table of recent 
constitutional amendments — proposed, accepted, and rejected. The last 
feature is introduced this year for the first time. It is a most useful 
compilation of statutory changes and innovations, whether one be en- 
gaged in studying comparative legislation, or in merely keeping track 
of alterations in the statutes of particular States. Often a glance at the 
summary will obviate entirely the necessity of consulting the State statute- 
book for the provisions of a statute. The increasing estimation in which 
these annual bulletins of legislation are held is well earned. 
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